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THE DEVELOPMENT OF MATRIMONIAL PROPERTY LAW IN VIETNAM
IN THE MIRROR OF THE FOREIGN IMPACTS

Abstract

Family law has become, to an unexpected extent, at the core of comparative law
studies aimed at achieving legal unity. By examining convergence and harmonization ideas
in Vietnam to law and development programs around the world, comparative family law
studies are diverse and crucial. Matrimonial law in Vietnam witnessed dramatic changes
under the influence from east to west by the historical Chinese (178 BC-939) and French
(1858-1954) conquests. Northern Vietnam was occupied by the Communist Party in 1945
and has since advanced toward a socialist vision. Following its reunification in 1975,
Vietnam implemented a variety of civil codes that were heavily influenced by those of
France, Germany, and Switzerland. This demonstrates that European civil and family law
has had a substantial influence on Vietnamese law, both historically and currently.
Studying European laws is very beneficial because the continental European legal system
is regarded as the world's largest. As a result, the overall goal of this research was to
compare the development of matrimonial property law in Vietnam to Chinese, French,
Soviet, European, and Hungarian family laws. The dissertation is divided into five chapters
that discuss marital property in Vietnam in comparison to Chinese, French, Soviet, EU,
and Hungarian family laws. Chapter 1 provides insight into the historical history of marital
property in Vietnam, from traditional society to feudalism to colonialism to independence
and communist growth. Chapter 1 not only examines and studies Vietnamese marital
property law, but also compares it to the laws of other countries having ties to Vietnam's
history at the time, such as China, France, and the Soviet Union. In Chapter 2, the
dissertation examines contemporary marital property legislation, covering basic concepts
and foundations for the development of various categories of marital property. Chapter 3
focuses on the legal implications for marital property when the spouses separate or one
party dies, or when the marriage is annulled. The property relationship between cohabiting
couples is also a problem that arises in practice and necessitates suitable legal structures,
thus Chapter 4 explores this subject. Finally, Chapter 5 concisely summarizes the entire
thesis work, offering remedies to existing difficulties in Vietnam through the inclusion of
EU and Hungarian laws into domestic legislation or amendments to present matrimonial

property law.

Key Words: Comparative matrimonial property law; Vietnam v. EU; Hungarian

family law; Vietnamese family law; women’s property rights in Vietnam.
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CHAPTER 1. OBJECT AND METHOD OF RESEARCH
1.1 Literature review

The literature on matrimonial property law can be divided into three main categories:
legal history and law in force in Vietnam and other foreign laws. Regarding Vietnamese
legal history, Vu Van Hien (1960)' showed that the law on marital property in Vietnam
began to be recognized during the French colonial period due to the influence of the
French Civil Code in 1804. Feudal law in Vietnam did not recognize the right to own
property of the wife, it only grants it the husband, who has full ownership. The author
discusses the marriage contract (or so-called marriage contract) which allows husband and
wife to agree on the property during the marriage period. Similarly, Ha Nhu Vinh (1967)?
found that the matrimonial property law allows spouses to choose between two types of
establishments, including the community marital property and the marriage contract. Forty
years later, Nguyen Ngoc Dien (2006)° affirms the importance of matrimonial property to
husband and wife and analyses changes in the marital property after the period of
Vietnam's independence after 1975. This author discusses regulations on marital property
in the Law 2000 on Marriage and Family and pointed out shortcomings to improve
regulations such as the calculation of contributions to the common property of spouses.

As far as foreign laws are concerned, Mary Ann Glendon (1989)* addresses a
comparative and historical analysis of rapid and profound changes in the legal system of
family law beginning in the 1960s in England, France, West Germany, Sweden, and the
United States. Later, Glendon (1974)° found that reforms were transiting from the
traditional system of separate property for the propertyless housewife to recognize her
contribution by giving her a share in the property acquired by the spouses during the
marriage regardless of its source or of what title is held.® These goals are equality of the
spouses and community of life and property in marriage. In another study in the same year,
Glendon demonstrated the importance of equality of the spouses and community of life
and property in marriage. She concluded that French favour a community regime and only
a minor proportion of French couples opts for the separation of assets, while England and
the United States bias to separate property. The balance of the competing values expressed
in the traditional family structure and the official commitment to full equality of the sexes

may be affected by a desire to augment certain sections of the labour force. Later,

"' Hien, Vu Van, Ché do tdi san trong gia dinh Viét Nam 136-159.

2 Vinh, Ha Nhu, “Che Do Hon San Phap Dinh Trong Luat Viet Nam” 120-202.

3 Dien, Nguyen Ngoc, Gido Trinh Luat Hon Nhan va Gia Dinh Viét Nam 50-110.

4 Glendon, Mary Ann, The Transformation of Family Law: State, Law, and Family in the United States and
Western Europe 15-50.

5 Glendon, Mary Ann, Matrimonial Property: A Comparative Study of Law and Social Change 21-24.

¢ Glendon, Mary Ann, “Is There a Future for Separate Property” 315-336.
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separation of assets is being advocated as the new system for Sweden, which has had a
deferred community since the 1920s. Similarly, separation of assets is the most popular
optional system in Germany. The present tendency of American law to introduce sharing
devices will be another progress of equality arising for spouses as a considerable
development of the women’s role in society.’

Regarding basic issues of comparative family law, E. Nizsalovszky (1968)? cited that
comparing laws across borders elucidates how they constrain political and societal players,
as well as how actors might use law to achieve their objectives. The article examines how
comparative law is currently used in political science and identifies areas where a more in-
depth comparative study of law could help researchers better understand how law
influences politics, particularly in the areas of governance, judicial behavior, rights
protection, and democratic transitions and breakdowns. Understanding how laws differ
between countries and what distinctions matter can help to create theories and explanations
for the tremendous and sometimes subtle political shifts that have occurred in the twenty-
first century. Miiller-Freienfels (1968) © addressed the unification of substantive family law
by reviewing family law concepts in the same year. Family law concepts are particularly
susceptible to moral, religious, social, political, and psychological influences; family law
has a tendency to become introverted as a result of historical, racial, social, and religious
considerations differing by country, resulting in different family law systems.

Three years later, Susan Westerberg Prager (1977)'° suggested that there were aspects
of personal relationships which militated strongly toward sharing based principles
regardless of whether equality was realized. The current drive for extension of sharing
concepts and the prediction of a separate property future underscores the fundamental
choice for marital property policy: whether individualistic or sharing principles should be
given predominant status in determining the property rights of married people. The
principal purpose of this study is to point out that the marital property policy debate has
become distorted by the focus on equality, and to suggest that sharing behaviour in marital
relationships operates independently of equality concerns. Similarly, Clarence Morrow
(1954)!'!" and Carmen Diana Deere et al. (2013)'2 published a paper in which they described
the importance of legal equality of the spouses. Carmen Diana Deere et al. mentioned that
the distribution of the form of ownership of major assets among husbands and wives
suggested that the marital regime of separation of property in Ghana and Karnataka

disadvantaged married women, concentrating major assets in men’s hands. She supported

7 Glendon, Mary Ann, “Matrimonial Property: A Comparative Study of Law and Social Change” 21-24.

8 The importance of the book is also shown by its review as follows: Dominik Lasok, Order of the Family.
Legal Analysis of Basic Concepts 134—135.

° Miiller-Freienfels, W., The Unification of Family Law 175-218.

10" Susan Westerberg Prager, “Sharing Principles and the Future of Marital Property Law” 1-3.

! Clarence J. Morrow, “Matrimonial Property in Louisiana” 3.

12 Carmen Diana Deere et al., “Property Rights and the Gender Distribution of Wealth in Ecuador, Ghana and
India” 249-265.
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the regime of partial community property in Ecuador, which appears much more
favourable for women since most major assets are owned jointly by the couple, partly
explaining why in Ecuador married women’s share of couple wealth is much higher.

With regard to the comparison with the hypothesis between property law and family
law, Joanna Miles (2003)'* mentioned that the differences between property and family
approaches were highlighted by recent endeavours of the Law Commission of England and
Wales to devise a specifical property law response to home-sharing, and those differences
lied at the root of many of the difficulties that the Law Commission encountered in
developing its abandoned scheme. In terms of marital property rights, Lawrence W.
Waggoner (1994)'* found that they covered a vast multitude of rights or interests conferred
by law on persons who occupied the status of spouse and were in a state of transition.

In terms of community property and the common-law marital property systems,
Lawrence Waggoner (1994) found that some general comparisons between the two
systems could be made. He established that the philosophy surrounding the community
property system was that the husband and wife were to be considered as a family unit or a
conjugal partnership. The community property system recognizes in a quantifiable way the
domestic and child-rearing contributions of the housewife and mother equal to the
husband’s outdoor labour. Unlikely, the common-law marital property emphasises
individuality treating the spouses as strangers as regards property acquisition and
ownership. Regarding the common-law one, the results differ depending on whether the
marriage was dissolved by divorce or by death being entitled to receive a given amount
fixed by statute. !>

Thirty years later, Raymond O’Brien (2010)!¢ also addresses the elective share theory
as an approximation system that multiplies the sum of the augmented estate by a fixed
percentage that is based on the length of the marriage as following requirements: the
percentages range from three per cent for a marriage that is less than one year, to one
hundred per cent for a marriage lasting fifteen years or longer.

As far as a valid agreement is concerned, Joan Krauskopf (1978)!7 showed that a valid
agreement could be a separation agreement executed after the parties had separated in
contemplation of marriage dissolution or legal separation. This study examines that an
antenuptial contract in a community property jurisdiction usually governs the property
throughout the marriage, at the time of divorce, and at the time of death. However, if it was

designed to govern the division of property only for divorce or legal separation, it was held

13" Joanna Miles, “Property Law v Family Law: Resolving the Problems of Family Property” 624-648.

4 Lawrence W Waggoner, “Marital Property Rights in Transition” 21-30.

15 Scott Greene, “Comparison of the Property Aspects of the Community Property and Common-Law Marital
Property Systems and Their Relative Compatibility with the Current View of the Marriage Relationship and
the Rights of Women” 71-73.

16 Raymond C. O’Brien, “Integrating Marital Property into a Spouse’s Elective Share” 617-718.

17 Joan M. Krauskopf, “Marital Property at Marriage Dissolution” 157-170.
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invalid owing to encouraging divorce. The author demonstrated that “freedom to contract
regarding the nature of the property in advance of marriage or at the time property is
acquired during the marriage would encourage preplanning and would encourage the use
of attorneys in the more productive role of prevention than in the role of scavenger over the
broken pieces of marriage.”

As regards feminist property rights in marriage life, Reva Siegel (1994)'% argued about
the ownership of wives' earnings who did not take the labour market as the central point of
reference for understanding the value of work. She demonstrated that feminists demanding
joint property rights analysed women's work from the standpoint of women's experience,
defying conventional assumptions about the family form and challenging the law of marital
property as it expropriated the value of women’s household labour. She suggested that a
joint property system should give wives equal control of marital assets, which had not been
adopted in the nineteenth century. The author favours the changing perceptions of women's
work in the emergent industrial order, with far-reaching practical and ideological
consequences. She believed that the implementation of a joint property regime would have

a variety of legal and extra-legal consequences for women.
1.2 The scope of the study

The term “matrimonial property” will refer to property owned or obtained by either or
both married spouses before and during their marriage, which is called matrimonial assets.
The matrimonial property regime is a collection of legal regulations governing the property
ownership of spouses, including provisions on the grounds for establishing property
ownership, rights and obligations of the spouses to the common property, separate
property, and cases and principles of property division.

The different development of economic, cultural and social conditions as well as the
diversity of married life in each country lead to differences in the organization of the legal
matrimonial regime. However, there are two basic types of “statutory property systems” as
follows: the community of acquisitions and participation in acquisitions. The “community
of acquisitions” is formed by the theory of the communal nature of the spouses’
relationship. This type of property exists in three forms as follows: 1/ The whole-property
community system (husband and wife have no separate property; the husband and wife's
common property consists of the property that the husband and wife have before the
marriage and after the marriage); 2/ Communal system of movable and property
acquisitions (the common property of husband and wife includes movable property that

husband and wife have before marriage and properties after marriage); 3/ Community-

18 Reva B Siegel, “Home As Work: The First Woman’s Rights Claims Concerning Wives’ Household Labor,
1850-1880” 1073-1217.
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acquired property (only properties created by husband and wife during the marriage are the
common property of husband and wife). However, “the participation in acquisitions” is the
notion that there is no obligation and no need to have a common property. This means that,
under the estate, there is no unified governance and no community wealth. This type of
property regime absolutely protects the separate ownership of the spouse's property,
maintains the independence and separation of the spouse's property. This type was chosen
with the desire to promote the independence of husband and wife in creating a property.
This property regime has regulations on the contribution obligations of husband and wife
on the basis of the principle of equality between husband and wife. However, the equality
of contribution to maintaining the family is not equal in nature but depends on the ability
of each spouse.!’

Regarding the provisions of Vietnamese law?’, the legal matrimonial regime is
organized according to the type of community of acquisitions system. All property that the
husband and wife have before marriage and the property that the husband and wife are
given or inherited during the marriage is the separate property of the husband and wife.
The husband and wife's common property block includes all properties created by the
husband and wife during the marriage; income of spouses; yields and profits arising from
the separate property of husband and wife during the marriage period; properties that are
donated to each other, inherited jointly during the marriage. If spouses are subject to the
statutory property regime, their marital property includes both common and separate
property.

The property agreement regime (also known as “a prenuptial agreement”) is a set of
rules systematically built by the spouses themselves based on the permission of the law to
replace the statutory property regime. This property regime is regulated as a very

progressive new point in the 2014 Law on Marriage and Family.?!

19 Ngo Thi Huong, Ché d hon san phap dinh: Mot sb bat cap va kién nghi hoan thién 25-30.

20 Vietnam's legal normative document system is complicated. This system is built on a foundation of
multiple legal normative papers produced by various responsible bodies. For example, after the National
Assembly has promulgated the Code/Law, the Government may issue a Decree to guide the Code/Law; then
the relevant Ministry(s) may continue to issue Circulars to guide the Decree; and, during the implementation
process, if several provisions are unclear, additional official letter(s) may be issued to guide each specific
case. As a result, in practice, a legal matter will almost certainly be controlled multiple times in the
Code/Law, Decree, Circular, Official Letter, and so on. Despite governing the same subject, the contents
provided in these documents may sometimes contradict them other.

2l Law 52/2014/QH13, dated June 19, 2014, of The National Assembly on Marriage and Family, Gazette.
52/2014/QH13. This law came into force on Ist January 2015 in Vietnam. The legal value of legal
documents in Vietnam are different. In the Vietnamese legal system, the Constitution is the most effective
document, while the Decision of the Commune People's Committee is the least effective. The National
Assembly issues both the Code and the Law, which serve comparable purposes. The major distinction
between Code and Law is that Code normally has a greater controlling scope. As a result, the Code
encompasses the entirety of legal norms governing social relations in one or more domains, such as the Civil
Code, Maritime Code, Labor Code, and so on.

The Code/Law must go through a rigorous process (outlined in the Law on Legal Document Promulgation);
typically, this process entails formulating a law-making program, drafting laws, verifying the law project,
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The term “matrimonial property law” can be referred to as the legal provisions
governing the property relationship between spouses, including 1/ The application of the
statutory or agreed upon matrimonial property regime; 2/ General principles of marital
property; 3/ Rights and obligations of spouses about transactions of marital property; 4/
Grounds for establishment, possession, management, use and disposition of the spouses'
common and separate property; 5/ Merger of separate property into common property and
division of common property during the marriage period; 6/ Settlement of legal
consequences for the marital property when spouses terminate their marital relationship
due to divorce, death of one party, or illegal annulment of marriage; 7/ Marital property
relationship between husband and wife with a third party and with other family members.
The 2014 Law on Marriage and Family and its implementing guidelines do not provide
specific definitions of matrimonial property and matrimonial property law. However, based
on the above provisions, the concept of matrimonial property and matrimonial property
law can be summed up and inferred.

The term “property law of cohabitation” can be understood as the legal provisions
governing property between cohabitation. Cohabitation is defined in Article 3 (7) as the
couple living together and treating each other as husband and wife. Cohabitation, however,
is not recognized in Vietnam; there are also no regulations on civil union or registration of
cohabitation like in other countries in the world. It is true in the case of Hungary that
partners can register their cohabitation as proof of cohabitation to resolve disputes arising
during the process of cohabitation or after the termination of cohabitation. Although not
recognizing the cohabitation relationship, the Law 2014 on Marriage and Family and
Circular?? 01/2016* still provides the concept and grounds for settlement for cohabitation
including the settlement of property relations between the partners. In addition,
cohabitation established before January 3, 1987 is recognized as a registered marriage as
an exception due to the influence of the economic and social difficulties of this historical
period in Vietnam. Therefore, the analysis of the matrimonial property law in this thesis
also refers to the property law of cohabitation by relevancy.

The scope of the study focuses on the development of regulations on marital property
under Vietnamese law compared to Chinese, French, and Soviet, EU and Hungarian family
laws. Marriage is the most common in legal relations arising in practice. The marital
property relationship is considered fundamental between husband and wife because it

involves individual ownership rights, and the fact shows that property disputes between

public consultation, discussing, internalizing, revising, and approving the law program, and publishing the
law.

22 Ministers and heads of ministerial-level agencies typically issue circulars to spell out articles, clauses, and
measures in the Code, Laws, and Decrees, as well as to execute the State management function of Ministers
and heads of ministerial-level agencies (such as detailed regulations on procedures, forms).

2 The Supreme People's Procuracy, Ministry of Justice, Supreme People's Court issued Joint Circular
01/2016/TTLT-TANDTC-VKSNDTC-BTP to guide the execution of a number of sections of the Marriage
and Family Law on 6th January, 2016.
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husband and wife are quite common. Vietnam is a country with a long history from east to
west, including the influence of China under the feudal dynasty, of France during the
colonial period, and of socialism during the period of Vietnam's independence to the
present day. Therefore, the development of Vietnamese law is influenced by many
different countries, which contributes to enriching the tools of the Vietnamese legal
system. Therefore, it is extremely reasonable to choose Vietnam for the study of marital
property law in combination with the laws of relevant countries.

The property regime of husband and wife is defined in the law to determine the types
of property in the relationship between spouses and family. The identification of property
types in the relationship between spouses is also intended to determine the rights and
obligations of the spouses concerning the assets of the couple. The division of property
types between spouses is also aimed at determining the rights and obligations of the couple
towards property relations. Since then, it is a legal basis for competent state powers to
settle matrimonial property disputes between spouses and with other people.

The matrimonial property regime is an institution in the law on marriage and family
that is regulated by the state based on the development of economic and social conditions.
It expresses the class character, the nature of the political and social regime. Looking at the
matrimonial property regime prescribed in the state's laws, one can recognize the level of
development of the economic and social conditions and the will of the state.

The husband and wife's property regime is used as a legal basis to settle property
disputes between husband and wife with each other or with other people to protect their
main rights and the property value for the spouses or a third party involved in transactions
related to the property of the spouses. The recognition that husband and wife have the right
to have their property creates a legal basis for spouses to actively participate in civil and
economic transactions. The recognition of the marital agreement aims to facilitate the
spouses to implement a matrimonial regime suitable to their economic circumstances.
Therefore, the married person has the right to enter into the marriage contract such
provisions as it deems necessary to regulate property relations during the marriage period.
The marriage contract is made through the intervention of a notary, so the parties will
receive legal support to establish a complete agreement on a property regime. In a marriage
contract, the parties to the marriage declare a matrimonial regime that will apply to them.
Most countries in the world regulate two ways of establishing property relations, either by
law or by agreement. In the absence of an agreement between the husband and wife, the
settlement of their property relations shall comply with the law. Thus, if there is no
agreement between spouses, their property regime will be governed by the law ensuring
the right of individuals to self-determination over their property and preserving their assets

to avoid property conflicts after separation.
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1.3 Objectives of the study and research questions
1.3.1 Objectives of the study

Vietnam is a Southeast Asian country that has been affected by imperial countries
such as China (178 BC-939), France (1858-1954), and the United States (1954-1975). To
maintain the colonial system, the empire countries used rules and administrative models
from their own countries. As a result, the laws of the imperialists conquering Vietnam
influenced Vietnamese law during these historical periods.?* The North was liberated and
earned independence following the triumph of the August Revolution in 1945. Under the
leadership of Ho Chi Minh, who also founded the Democratic Republic of Vietnam on
September 2nd, 1945, the Northern area became independent in 1945. Northern Vietnam
was placed under the Communist Party's control and has subsequently progressed toward a
socialist perspective. Following the 1975 reunification, Vietnam enacted a number of civil
codes that substantially borrowed from the civil codes of France, Germany, and
Switzerland. The first chapter of the Vietnamese Civil Code 2015,% for example, governs
broad provisions similar to those found in the German Civil Code. Similar to the French
Civil Code, the Vietnamese Civil Code still has rules on civil relations containing foreign
elements. These documents demonstrate that European civil and family law has had a
significant impact on Vietnamese law, not only in the past but also in the present.?

Furthermore, understanding Hungarian family law is vital because it is a part of
continental European law. 27 Since the continental European legal system is regarded as the
world's largest, studying European and Hungarian laws is particularly useful. Hungary's
historical history is similar to that of Vietnam in that it went through a period of socialist
development from 1949 to 1989. Vietnam and Hungary also signed an agreement on
mutual legal assistance in civil, family, and criminal situations on January 18, 1985.28

Thus, the general objective of this study was to investigate the development of
matrimonial property law in Vietnam compared to Chinese, French, Soviet, European and
Hungarian family laws. However, during the period when the United States dominated
South Vietnam from 1954 to 1975, the thesis does not examine the impact of American

law on Vietnam. In actuality, the legal impacts of the United States in Vietnam are

24 Linh, Nguyen Thi My, The Development of Matrimonial Property Law in Vietnam 66-74.

% Civil Code 91/2015/QH13 was issued by the 13th Vietnamese National Assembly on November 24, 2015.
26 Ibid.

7 The studies below demonstrate the tight connection between Hungarian civil law and European private law
as follows: Benke, Joszef, The Fundamentals of Hungarian Private Law 484-489; Hamza, Gabor,
“Codification of Hungarian Private (Civil) Law in a Domestic and International Comparison” 443-450.

2 The full text of the Mutual Legal Assistance Agreement can be accessed on the following site:
https://thuvienphapluat.vn/van-ban/Trach-nhiem-hinh-su/Hiep-dinh-tuong-tro-tu-phap-van-de-dan-su-gia-
dinh-hinh-su-Viet-Nam-Hunggari-153643.aspx.
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minimal due to its short existence and limited impact on South Vietnam. During the
historical period, the US issued few regulations in South Vietnam, and most continued to
follow the regulations established by France. The study was guided by the following
specific objectives:

(1) To examine the role of matrimonial property toward the couple throughout
marriage life in Vietnam.

(2) To study the provisions related to the matrimonial property law based on
comparison with the regulations of Chinese, French, Soviet countries, EU, and Hungarian
family laws.

(3) To find out the shortcomings and limitations and make suggestions for improving
the matrimonial property law in Vietnam.

1.3.2 The research questions

This study focuses on finding answers to the following questions:

(1) What is the role of matrimonial property law in marriage and family law?

(2) How has the regulation of matrimonial property law changed over the historical
periods in Vietnam?

(3) Is the regulation on marital property law complete and reasonable?

(4) What are the characteristics of the wife’s property status? And how is gender
equality protected?

(5) How does the family law ensure the protection of the weaker party in marital
property relations?

(6) What are the differences in regulations on matrimonial property in Vietnam and
China, France, Soviet countries, EU and Hungary? What can Vietnam learn from
regulations in these countries for the relevant issue?

(7) Are there any regulations that protect creditors’ and third parties’ interests toward
transactions with spouses?

(8) In which cases is the interest of the spouses protected against the creditor, the third
parties?

Researching on the role of marital property law will make it realise the importance of
recognizing ownership between couples, thereby making recommendations to better
protect property rights in marriage.

1.3.3 Methodology and research sources

The methodology adopted in this dissertation is based on analysing methodology

adapted in the earlier studies regarding matrimonial property law in Vietnam. At the same
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time, a comparison between Vietnam and other foreign law, including China, France,
Hungary and other European Member States can determine the comprehensive theoretical
framework of marital property.

This study has also collected data, legal history resources, cases about the matrimonial
property law in Vietnam since September 2018. These activities have been taking much
time and faced certain obstacles because of changes in political institutions in Vietnam.
This is true in the cases of access to Vietnamese-era documents that were invaded by
China, France, and the United States, which encountered many difficulties because this
was classified as a document group before 1975, the reunification of the country. Since the
reunification, these materials have been classified as limited readings and only have been
accessible with authorized permission. Those methods focus on Chapter 2 on the historical
development of matrimonial property law.

The comparative method is used in most chapters of the thesis, including the
comparison of the differences in regulations on matrimonial property law over historical
periods in Vietnam in Chapter 2. Regarding the comparison method, it can be referred to as
a consideration or estimate of the similarities or dissimilarities between two things or
people based on the Oxford language definition. The comparative method is also used to
analyse the differences in the financial regime between Vietnam and other countries, such
as the analysis of the difference between the marital agreement between Vietnam and
Hungary in Chapter 3 on the settlement of property relations in case of divorce or death of
husband and wife.

The method of case analysis through court judgments brings certain effectiveness in
finding difficulties and limitations in practical application. The analysis of case precedents
and judgments of the Vietnamese courts is sourced from www.congbobanan.toaan.gov.vn,
which is the official website of the Supreme People's Court. Regarding judgments before
1975, which are difficult to collect, I received support to provide documents from Court
officials in some provinces such as Can Tho, Vinh Long and Ho Chi Minh City, the High
Court of Ho Chi Minh. Chapters 3 and 4 are the ones that use this method, which relates
both laws in force and legal history. In particular, some data were collected at the Notaries,
the Courts that are not publicity, so it is hard to get the necessary information. This is true
in the case of the data about marriage and family disputes at the first instance settled by
The Can Tho City Court from 2017 to 2020, which was provided by the administrative
staff of this court and is not shown to the public.

The comparative approach in this dissertation faces some challenges in family law
terminology due to unparalleled upheaval in the family law systems between nations.
Vietnamese law has witnessed the introduction of family legal terms from East to West in
Vietnamese law, it can be difficult for the author to locate the correct term to explain when

using the comparative technique, especially prior to the year 1954.
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The dissertation has 5 chapters that addresses issues from theory to practice about
marital property in Vietnam compared to Chinese, French, Soviet, EU and Hungarian
family laws. It is reasonable that Chapter 1 begins by studying the historical development
of marital property from the traditional society, feudal period, colonial empire, to the
independent stage and socialist development in Vietnam. Chapter 1 not only focuses on
analysing and studying Vietnamese law on the marital property but also compares it with
the laws of other countries related to Vietnam's history at that time, including China,
France, and the Soviet Union.

The dissertation focuses on analysing the current law on marital property in Chapter 2,
including basic principles and bases for the formation of various types of marital property.
Couples can choose between two matrimonial property systems, the legal matrimonial
property regime and the prenuptial agreement regime. In the process of cohabitation, it
may lead to the change or termination of marital property relations, so that the study of the
legal consequences for the marital property once the spouses' divorce or one party dies, or
the annulment of marriage are analysed in Chapter 3. The property relationship between
cohabitation is also a problem arising in practice and requires appropriate legal
mechanisms, so Chapter 4 is an analysis to clarify this issue. Finally, Chapter 5 clearly
summarizes the entire thesis work, proposing solutions to current problems in Vietnam by
incorporating EU laws into domestic legislation or amending existing marriage property

law.
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CHAPTER 2. DEVELOPMENT OF MATRIMONIAL PROPERTY LAW IN
VIETNAM

The development of legal history in Vietnam can be divided into four main stages,
including the formation of the state to the feudal period in Vietnam under the influence of
China (178 BC-1858), the French (1858-1954) colonial period, after independence time
under socialism (1975—until now). It is no doubt that the development of Vietnam's legal
system has been heavily influenced by invasions from China, France and the Soviet Union
(the 1940s). This chapter aims to describe the significant formative influences that those
countries had on the Vietnamese legal system and marital property law throughout

historical development.

2.1 The matrimonial property law from the formation of the state to the feudal
period in Vietnam (around 258 BC to 1858)

2.1.1 Family institutions in the early stages of the state’s formation

Since the sources of information in the early stages of state formation were sought, the
search for the origin of the family organization was mainly based on legends, folklore
stories passed on from Vietnam’s ancestors to descendants. The descendants later
reproduced the narratives through archaeological evidence, both domestically and
internationally (mainly from China).

So far, researchers have not found traces to confirm that the Hung Vuong era had
written sources and “the source of law was mostly customary.”” In terms of family
origins, “Van Lang was referred to as the first state in Vietnam. Although the
organizational model was still simple, Van Lang was divided into 15 sets.”* In general,
patriarchal traditions were established in the Hung Kings. A typical example was King

Hung's succession of the king to the son of the country after marriage. (See Figure 1).

** Dinh Gia Trinh, So' Thao Lich Stt Nha Nuwdc va Phdp Quyén Viét Nam 50-87.
30" Chu, Phan Huy, Lich Triéu Hién Chuong Dai Chi 20-45.
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o ‘/‘
. "3 Austronesianglh .*
Figure 1. Van Lang — the first state of Vietnam®!

Society recognized the monogamous marriage and the patriarchal form of marriage
through the wife moving to her husband’s home after marriage.>> However, there was still
equality between husband and wife, because private ownership, though born, was not
strong enough to impact family and society. “The land in this period remained in the public
domain.”* Thus, this shows that the wife was still equal to her husband rather than in the
feudal period.

According to the general development trend of world history, after the primitive
communal system, slavery appeared. In Vietnam, after the Van Lang state was established
by the Hung kings, the feudal system appeared. It is possible that Vietnam did not go
through the period of slavery.’* The marriage relationship formed in Van Lang state was
not bought by the woman as in a slave-owning society. After Vietnam had developed
under the feudal system, the role of women was no longer guaranteed as in the Van Lang

society — Vietnam’s first primitive society as a state.

2.1.2 Regulations on matrimonial property under the Hong Duc Code (1470-
1497)

31 ' Wikimedia Commons contributors, File: Van Lang accessed on 25" January 2022.

32 Mau, Vu Van, C6 Luat Viét Nam Lugc Khao 200-210.

33 Tan, Van, Thoi Dai Hung Vuong 23-45.

3 Tran, Q. V and Chu, T., Xa héi Viét Nam c6 trai qua mot thoi ky cua ché dg chiém hitu né 1é hay khong 10-
36.
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From 179 BC to 938,% Vietnam was invaded and colonized by the Chinese feudal
dynasties. Thus, Vietnamese law at this time was greatly affected by Chinese feudal law
through the dynasties they ruled and colonized. The Hong Duc Code (1470-1497) and the
Gia Long Code (1812) were the two most frequently mentioned laws in this period. The
Hong Duc Code (also known as the Penal Code of the Le Dynasty) was compiled several
times in the years 1470 - 1497 under King Le Thanh Tong of the Le Dynasty. It can be said
that the Hong Duc Code?® was the first law to set the law of Vietnam in general, as well as
the matrimonial property relationship between husband and wife.

Although there were many limitations, the Hong Duc Code was still appreciated for
the progressive ideals of the matrimonial property relationship between spouses. The Hong
Duc Code specifically stipulates in Articles 374, 375 and 376 that husband and wife's
property is formed from three sources, including husband's property inherited from the
husband's family; the property of the wife inherited from the wife's family, and property
created by the couple during the marriage (common property). When the family exists, all
property is considered common property. When they divorce, spouses' property will be
received separately and divide the common property of two people. If one party dies first,
the property given by the parents is divided into two equal parts, including one part for the
family of the deceased spouse to take care of the funeral. The rest is for the surviving
spouse to take care of for a lifetime. Generally, this law stipulated the composition of the
common property of husband and wife, which consists of three types: husband's property
inherited from the family of the husband, the property of the wife inherited from the wife's
family and spouses worked out during the marriage period. All these assets are under the
control of the husband and the head of the family.?’

The family model in this period is usually a large family with four to three generations
living under the same roof because according to Confucian thought, a woman, when
getting married, must adhere to the principle of three subordinations and four virtues. Once
a woman gets married, she has to stay with her husband and her husband's family. If her
husband dies, she is subordinated to, or follows her son. Confucianism is one of the major
schools of Chinese philosophy in ancient times that includes philosophical, moral, and
institutional ideologies that has a basis in China from the West Chu period to the end of the
Spring and Autumn period. After that, Mr. Confucius (551-479 BC) and his disciples,
Manh Tu (372-289 BC) and Tuan Tu (313 -238 BC) systematized and stabilized the two
classic sets including the Four Letters and Pentateuch. These volumes were then compiled
by the Confucian students, who composed the teachings of Confucius. Confucianism
absolutizes the King’s right in society and the rights of the father in the family. From the

point of view of the patriarchal lineage and the attitude of women's neglect, Confucian

33 Thanh, Phan Dang and Truong Thi Hoa, Cac Ché D6 Hon Nhan va Gia Dinh Viét Nam Xua va Nay 36-40.
36 Mau, Vu Van, C6 Luat Viét Nam va Tu Phap Sir 170-186.
37 Vinh, Ha Nhu, “Che Do Hon San Phap Dinh Trong Luat Viet Nam” 210-230.
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philosophy puts the brotherhood higher than the spouse relationship. Women are the ones
who suffer the most disadvantage due to harsh regimes, injustice and inequality in society
as well as in families. According to the morality of “virtue”, a man can have many wives,
but women cannot have many husbands.?® In traditional Vietnamese society people were
divided into four classes, including scholars, landlords, farmers, craftsmen and merchants.
Peasants were the largest part of feudal society but were subjected to oppression and
exploitation by landlords. In the feudal society, a part of the farmers depended only on the
feudal landlords and paid rent.

In general, the farmers were only economically dependent on the feudal landlords, but
they were heavily exploited by the landlords. Therefore, there are many differences in the
ownership of property of men in the family who are farmers compared with other classes.
The Hong Duc Code stipulates many conditions that both men and women must follow
when getting married to protect the rights of women, in which Article 338 stipulates that
“the powerful who bully to marry a woman, then he will be punished, degrade his status,
put to imprisonment, or force him to do hard labour.” If a woman marries someone else
and is already married, she will be sentenced to prison or forced to do hard labour. The
latter, knowing this, will also be sentenced to prison or forced to do hard labour. That
woman must marry the person asking first, if that person does not marry anymore, the
woman’s family must compensate the man for the wedding favours twice as much.

In contrast, the Hong Duc Code also stipulates that a husband must not leave his wife
in three cases:

- The wife has been in mourning for her husband's family for 3 years;

- When married poor but rich later;

- When he got married, his wife had relatives, but when he left, he had no relatives to
return to.

At the same time, when both spouses are mourning their parents, the issue of divorce
is not raised. In divorce, the children usually belong to the husband, but if the wife wants to
keep the children, the wife has the right to claim half of the children. Article 167 stipulates
the form of consent divorce whereby the divorce papers are made in the form of a contract,
the wife and husband each keep a copy. Thereby, it shows that in addition to the consent of
parents or other relatives, which is very important, the consent of both men and women is
also a factor that the legislator pays attention to. After the divorce is completely
terminated, both parties have the right to marry another person without being prohibited by
law.

Especially in the right to inherit property left by parents, the Le Dynasty's law did not
distinguish between sons and daughters. If the parents lose both, then they take 1/20 of the

3% Van, Vo Thi Cam, ‘Sy Du Nhap va Anh Huong Ctia Nho Gido Pén Gia Tri Truyén Thong Vin Hoa Viét
Nam' accessed 22 February 2019.
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land as incense and give it to the eldest son/daughter to keep, while the rest is divided
equally among the children (Article 388). If the deceased has the eldest son, this person
will keep the incense; if there is no eldest son, the eldest daughter will keep the property
(Article 391).%°

2.1.3 Regulations on matrimonial property under Gia Long Law 1812

The Gia Long Code (commonly known as the Hoang Viet Luat Le) was a written law
of the Nguyen Dynasty — the last monarchy in Vietnam. This code was composed in the
1811s and issued in 1812 and was initially made from wood.** In 2009, UNESCO
recognized the Nguyen Dynasty’s wooden books as the first world heritage document of
Vietnam (see Figure 3 below). In the late 19th and early 20th centuries, Vietnamese feudal
dynasties came into mass publishing by using these wooden stamps. The Gia Long Code
was a combination between Chinese characters and Nom characters. Nom characters were
used in the official Vietnamese language between 939 and 1858. This had similarities in
comparison with the Chinese. When France invaded Vietnam, it was replaced by the
Vietnamese Roman alphabet which has been the official language until now. It is said that
the Gia Long Code has many similarities with China's Qing Law.*!

The Gia Long Code, however, was supposed to have a setback in terms of the
matrimonial property relationship between spouses, which “almost copied the full text of
the Manchu Law of China”.*? By the time Vietnam was measured by the Chinese, Vietnam
had to apply the feudal laws of the Chinese dynasties. The Chinese dynasty at that time
promoted patriarchalism and Confucianism as preparation for behaviour in social and
family relations. From the time of the Van Lang state formation to the Feudal period,
religion and belief in Vietnam were not formed clearly. Most Vietnamese people worship
animals such as To-Tem birds to pray for good agricultural activities. Regrettably, the Gia
Long Code, which copied almost the original text of China's Qing Law, did not reflect the
Vietnamese tradition and customs*’.

The Gia Long Code had 22 volumes and 398 articles. The issue of civil status and
marriage was adjusted from volume 6th to 8th and had all 66 articles. This was essentially
a penal code, so its marriage provisions only set penalties. In the conjugal relationship, the
Code only mentions the penalty when the husband and wife violate the principles of moral
standard such as the crime of murder to the wife (Article 332), the crime of violence
against the husband (Article 281), the crime of violence against the wife (Article 284).
Neither the Gia Long Law nor China’s Qing Law stipulated a marital property law because

3% Duong, Van Cham “Luat Hong Pirc Vi Van Dé Binh Dang Gidi” accessed 21 January 2022.

40 Thang, Nguyen Quyet, Tim Hiéu Luat Gia Long 20-50.

4! Thuy, Nguyen Thi Thu, “y& Mbi Quan Hé Giita Hoang Viét Luat Lé va Pai Thanh Luat L¢” 69-80.
42 Vinh, Ha Nhu, “Che Do Hon San Phap Dinh Trong Luat Viet Nam” 124,

43 Vinh, Ha Nhu, “Che Do Hon San Phap Dinh Trong Luat Viet Nam” 75.
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marriage only led a woman to merge into her husband's family community. In addition, the
Gia Long Code tended to implement the complete dependence of the wife on her husband's
family.

Thus, regardless of the point of view, the nature of Feudalism reflects the feudal
society, where the law is too backward, with customs and practices. Poorly developed
centuries ago, it was gradually ingrained into the subconscious of each person, and the
legal documents promulgated by the state were based on those customs. Therefore, the law
of marriage and family under Feudalism was a protection tool for the feudal landlord and
always protected the interests of the husband. Ownership of the common property of
husband and wife, first focused on the husband and the head of the husband’s family.
There was no real equality between wife and husband in personal and property law
relations.

Specifically, Figure 1 is taken from Article 12 of the 47 Regulations of Laws
educating residents under the Le Dynasty and the date of application of these laws was
July 1663 to 1760.** Based on Article 12 and Article 13 of the 47 Regulations of Laws
educating residents under the Le Dynasty, we find that a woman depended almost entirely
on her husband's family. For example, even when the husband dies, they should stay with
their husband's family, take care of their children (including husband’s own children) and
not bring any husband’s property to their parents' home. This law shows that women at this
stage had no property of their own. The property that they had during the marriage
belonged to the husband. When the husband died, the property belonged to the husband's
family (see Figure 2).

4 Khai, Tran Van, Lé Triéu Gido Hoa Diéu Luét 5.
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Figure 2. Le Trieu's the Law — 47 Regulations of Laws educating residents under The
Le Dynasty from 1663 to 1760%

45 Khai, Tran Van, Lé Triéu Gido Hoa Diéu Lu4t 31.
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Figure 3. The wooden Gia Long Code?®

46 The Nguyen Dynasty’s wooden books are currently stored at the State Bureau of Archives belonging to the
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Regarding property rights of women during marriage under the Gia Long Code, due to
the absence of regulatory principles on matrimonial property law within the Gia Long
Code, the King issued Directives*’ and applied the fine customs resolving family disputes.
According to the provisions of Articles 37 and 83 of the Gia Long Code, if the father was
deceased, the child would inherit his estate. Neither of these terms illustrates clearly
whether a daughter can inherit her father's legacy or not. The fact that feudal society
considered women to be incompetent, so that the daughter’s right to inherit seemed
impossible. The feudal society of the Nguyen Dynasty valued the dominant position of the
father and the eldest son in the family (see Articles 108 and 76). Therefore, it seems
reasonable that only a son was entitled to his father's legacy. If the legacy did not have a
son to inherit, it was impossible that a daughter was entitled to inheritance. According to
the hierarchical principle among family members, it would be much more reasonable that
the heritage was put under the control of the grandparents when no son enjoyed his father's
legacy. This assumption was proved by Article 2, which stipulated that children and
grandchildren were obliged to respect grandparents and parents (Article 2). Therefore, “it
is unlikely that a daughter has her separate property through her father's inheritance.”*
Moreover, it is also a question whether a woman could have her separate property thanks
to her dowry.* There were no documents to illustrate this case because the woman in
Nguyen Dynasty was powerless. Therefore, it is limited to recognize the private possession
of women.

Supposedly, even if there was a separate property before marriage, this also merged
into the husband's property during the marriage period. This was considered an asset
consolidation, so there was no private and common property. All assets including movable
and immovable ones were under the management and ownership of the husband.
According to the King's Directive, No. 2 Guiding Article 69 of the Gia Long Code,
transactions (such as real estate purchase or donation) had to be made in writing. The
establishment of written transactions guaranteed ownership and recourse rights of new
owners (Articles 87 and 89).

It can be said that the society of Gia Long's king highly praised the absolute role of
husband and father in the family. Article 96 of the Gia Long Code showed that the husband
was allowed to be polygamous, and there was a hierarchy among wives. The first wife had
a higher position than the second wife, who was considered a member of the whole family.
These wives had to respect and obey their husbands.

As regards to wife's property rights upon divorce under the Gia Long Code, the
husband was entitled to divorce the wife when the wife committed faults such as adultery,

47 Author Ha Nhu Vinh in the book Legislative Marriage Mode, mentions King and Directive No. 1.
However, these Directives are hardly mentioned the time of issuance in every detail.

8 Vinh, Ha Nhu, “Che Do Hon San Phap Dinh Trong Luat Viet Nam” 115.

4 Vinh, Ha Nhu, “Che Do Hon San Phap Dinh Trong Luat Viet Nam”79.
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murder of the husband or improper behaviour toward the husband's parents (Article 103).
Specifically, divorcing for an adulterous reason, the wife was not allowed to take any
property and was convicted of exile (Article 332). If the divorce was not the wife's fault or
the consensual divorce, the law did not mention the consequences of the property>°. If the
two parties divorced without going through the competent authorities, the husband did not
share the property with the wife. “If the divorce was settled by a competent authority, the
wife shall require the husband to support and compensate.”' According to historical
documents, if the divorce was due to childless reasons, the wife was considered non-faulty.
Hence, she could bring her own belongings to the family such as clothes and personal
attire. It is said that the wife was allowed to take personal jewellery because it had little
value and only the land was considered valuable.

However, some obligations were imposed on husbands in marriage. Specifically,
Article 284 stipulated that husbands were not allowed to commit acts of violence against
their wives. The wife was entitled to a divorce if the husband threatened. However, divorce
was only possible when the husband agreed.

With regard to property rights of the widow under the Gia Long Code, Article 37 of
Gia Long's Law showed that a son was entitled to inherit his father's legacy. If the father
had other sons as well, the legacy would belong to the eldest son. Article 83 stipulated that
children and grandchildren were not allowed to divide the family's assets arbitrarily.
Family assets were a unified family and were called the family community property.
Therefore, the custom showed that the eldest son would inherit the estate when the father
deceased. “If the mother had not remarried yet, she would be entitled to usufruct her
husband’s property 2. However, the wife would be deprived of this right, if she remarried
or acted as immoral as disrespectful to parents-in-law.

The Gia Long Code provided many forms of punishment: death penalty,
imprisonment, border hard labour, fine, whip punishment. The wife was not entitled to
remarry when the husband demised, the person who forced the wife to remarry was
considered guilty (Article 98). This regulation has two meanings: 1) encouraging the
widow’s dignity; 2) limiting parents-in-law, and the eldest son depriving the widow’s
usufruct.

In addition, Article 76 and Directive 2 prescribed that the widow was still allowed to
remarry after having mourned for three years, but she was to refund the husband’s
property, which was assigned to the husband's family.

Nevertheless, the Gia Long Code did not prescribe the existence of a wife's legacy
when she deceased. It is said that the wife was not acknowledged to have private property,

so there was no wife’s inheritance.

30 Mau, Vu Van, C(f) Luat Viét Nam va Tu Phap St 78.
5 Mau, Vu Van, Co Luat Viét Nam va Tu Phap St 95.
52 P. Pompci, Le Droit Familial et Matrimonial Au Viet Nam 1.
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In short, the provisions in the Gia Long Code entered responsibilities and duties
between husband and wife, but there was an absolute lack of property regulations. Indeed,
feudal society considered the family to be a unified association under the leadership of the
husband. Therefore, property issues were managed and controlled by the husband.

2.2 The matrimonial property regime during the French colonial period (from
1858 to 1945)

In 1858, the French empire initially invaded Vietnam, which was ruled under the
Nguyen Dynasty. The invasion took place step by step throughout the major provinces and
cities of Vietnam. In 1858, France firstly invaded Da Nang province,> then conquested
provinces in Southern Vietnam. Under the increasing pressure of French colonialism, the
Nguyen Dynasty, which governed the territory of Vietnam from 1802 to 1945, accepted
the signing of the Treaty of Saigon in 1962. Accordingly, the South of Vietnam became a
territory of France and was set under full control of the French government. The feudal
government of the Nguyen Dynasty only ruled the North and Central regions afterwards.>*

Through the Treaty of Saigon, France established a government system in Southern
Vietnam (also known as Cochinchine). To ensure loyalty and unification, management and
rule in the South were all assigned to French naval officers. Vietnamese people only
participated in the management system in the positions of maids and assistants. The
management system was ruled by the French, so they needed to build legislation and
execution in South Vietnam as in a French territory. France developed legal regulations for
the unified and stable management of the Southern territory. Therefore, the Civil Code in
the South was issued in 1883 and written completely in French.

In 1883, France, in turn, increased the expansion of invasion to the North and Central
of Vietnam. Due to the weakness of the Nguyen Dynasty, France forced King Nguyen to
hand over the North and the Central to France for protection. The protection meant that the
North and Central regions were not only subject to the management of the Nguyen
Dynasty but also under the control of the French colonialists. In the North, the Nguyen
Dynasty no longer managed the government system, but the French held the main
management position. In the Central region, the Nguyen dynasty was placed in Hue,> so
its control was still recognized in this place. Therefore, France maintained parallel
management with the Nguyen Dynasty in the Central region.

When France invaded Vietnam, they applied the provisions of the Civil Code of
France — the Napoleonic Code in 1804 to Vietnam to manage and easily govern their own.
France divided Vietnam into three regions for easy governance and management. So, at

53 Da Nang is the largest developing province in Central Vietnam today.

54 Taylor, K.W, A History of the Vietnamese 305.

5 Hue is a city in Central Vietnam and used to be the feudal capital of Vietnam under the Nguyen Dynasty
(1802-1945).
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this moment, Vietnam had three sets of laws in the north, middle and south. In the south,
France introduced the Civil Code in 1883 (known as Précis de 1883) applied in the south
and the three big cities of Hanoi, Hai Phong and Da Nang. In addition, France issued the
Northern Civil Code in 1931 in the north, which was issued on March 30, 1931. The Civil
Code of 1936 was issued on July 13" 1936 and applied to the Centre of Vietnam and was
applied in the Centre.

Property regimes between spouses defined in the Civil Code of the North and the
Civil Code of the Middle were community property regimes, but the patriarchal authority
was assigned to the husband in the family. In addition, according to the Civil Code of the
North of 1931, there was a progressive regulation on the contractual property between
husband and wife. In terms of property, the law only interfered with the property of
husband and wife when husband and wife had no marriage contract. If the marriage
contract was not contrary to the fine customs and not contrary to the interests of the
husband, it was advocated in the union (Article 104).° These regulations had many
similarities in the French Civil Code 1804. The French Civil Code — Napoleon Code of
1804°7 was issued on February 10", 1804 and promulgated on the 20" of the same month
in France. This law was affected greatly by the legislative experience of several countries
all over the world. **Specifically, the French matrimonial property law>® was defined from
Articles 1389 to 1421 in Title V of the contract of marriage and the respective rights of
married persons. Accordingly, the couple had two property regimes to choose from: a
community property (including movable and immovable properties which were acquired
during the marriage — Article 1401) or dowry property (can be understood as a separate
property regime). However, the dowry property only applies when the couple has an
agreement before marriage. Thus, the community property law will automatically apply if
the couple has no property agreement. In addition, Articles 1421 and 1428 on the French
Civil Code stipulated that only the husband had the right to manage the community
property of the spouses and even the separate property of the wife.

From 1883 to 1936, in Vietnam there existed three separate Civil Codes in the North,
Central and South regions. Why did they have three Civil Codes on the same territory?
Why did not the French issue a unified Civil Code applying to all regions in Vietnam? It is
necessary to consider the political context in Vietnam in the past. In 1883, the South was
considered a French territory, so they managed and built the South in their own demand. In

contrast, the North and Central regions were still under the management of the Nguyen

% Hong, Bui Minh, “Ché Do Tai San Theo Thoa Thuan Cua vg Chéng Lién H¢ Tu Phap Luat Nudc Ngoai
Dén Phép Luat Viét Nam” 36-46.

57 Luce, Marie and Paris Dobozy, “Still Alive: Some Observations about the Two-Hundred Years of
Existence of the French Code Civil 1804 91. See also Charles, Napoleon and his Code 117.

8 Linh, Nguyen Thi My, “The Impact of the French Colonial Law on the Development of Matrimonial
Property Law in Vietnam” 65-82.

59 Decree dated February 10", 1804 and promulgated the 20" of the same Month in France.
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Dynasty, although they were under French protection at the same time. Why did not France
enact a civil code that applied generally to the North and Central regions? The reason is
that the influence of France in the North and Central region was different. The Nguyen
Dynasty was still highly influential in the Central region because its government system
was placed in this area. France’s management dominated in the North more than that in the
Central region, because the power of the Nguyen Dynasty was still concentrated in the
latter. In addition, the French invasion policy was to divide the Vietnamese territory into
separate parts to rule and undermine the independent revolts of the Vietnamese. Therefore,
the alienated territory into three regions with three different legal systems was France’s
main demand.

However, having three civil laws in three regions on the same territory seemed to be a
French temporary measurement. In fact, the contents of the three Civil Codes were
different and caused conflicts of law in practice. Specifically, the marital age in the North
was 18 for men and 16 for women (Article 73). In contrast, 16 and 14 were the age of
marriage in the South for men and women, respectively. If the husband, who came from
the North, got married in the South, he had to satisfy the condition of being 18-year-old
under the former law.®® Hence, the lawmakers themselves also wanted to have a unified
law for the whole territory. However, the construction of a civil law that applied to the
whole territory of Vietnam seems to have been beyond the capabilities of France after the
1930s-1940s inspiring the success of communism in China. In 1945 the territory of
Vietnam was divided into the North and the South because the uprising of politician Ho
Chi Minh resulted in the independence of the North. Since then, Northern Vietnam has
been under the leadership of the Communist Party and developed in a socialist orientation.
Ho Chi Minh, a communist leader, called for the implementation of equality between men
and women. “Hence, expectation grew among women that independence from colonial
oppression and the beginning of communist governance would bring about a new and
better role for women in Vietnamese society. ' On the contrary, France only had influence
on South Vietnam. By 1954, France had withdrawn its troops from the territory of
Vietnam. From 1954 to 1975, the US, which was an ally of France, replaced France to rule
the Southern Vietnam under the President Republic system.

At this stage, the law of marriage and family in Vietnam was heavily influenced by
French law and conceded the regime of property under the marriage (agreement).
However, at that time, people were poor, underdeveloped, and under the oppression and
exploitation of French colonialism. The idea of taking out the property to agree before the
end was not of interest for couples. There might have been some Frenchmen who married

Vietnamese women to think of the property regime under the agreement to protect their

%0 Mau, Vu van, Dan Luit Khai Lu4n 34.
1 Walsh, Thomas, The Law of the Family in Vietnam: Assessing the Marriage and Family Law of Vietnam
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interests when they divorced. In general, the property regime between husband and wife
under the agreement in this period was not the lawmakers’ interest, so there were no
specific regulations or guidelines, but only such in a general sense. The husband was still
legally protected in the family property.

In general, the matrimonial property regime in this period was a mixture of feudal law
and French law. By combining paternal legal thinking with the ideas of Western
jurisprudence, colonial lawmakers built the concept of the couple's property regime using
terms borrowed from French law namely community property, separate property, asset
management. It should be noted that property relations between spouses were governed by
French legal norms in the legal systems in the north and the centre of Vietnam. In the south
of Vietnam, there was no system of rules governing the relations of matrimonial property
between husband and wife.

2.2.1 General principles of the family law and their impact on the marital
property legislation

2.2.1.1 Principles of the feudal marriage law before French colonial time in

Vietnam

As regards to the principle of absolute worship on paternal right in feudal society, the
law seems to merchandise explicitly to protect or practice full patriarchal rights. In the
marital sphere, the wife depends on the husband in all aspects, both personal and property
relations. The matrimonial property law between husband and wife under the feudal period
lasted for thousands of years. This law was influenced by many philosophical, Confucian,
and Buddhist ideologies with the concept of female disdain.®? Besides, the laws on
Marriage and Family had several connections with customs, practices, and morals. Many
written rules were derived from Vietnamese customs and practices. The most advanced is
the Quoc Trieu Law (known as Hong Duc Code) of the Le Dynasty that emphasized the
role of the wife in the family. The wife is involved in the management of the family’s
common property. This code stipulated the composition of community property and
included three types as follows: 1) The husband’s estate was inherited from the husband’s
family; 2) The wife’s property was inherited from the wife’s family; 3) The common
property during the marriage period. All these assets were put under the management of a
husband — the head of the family.

Thus, legal regulations which were issued by the State were based on customs and
practices. Family law under the feudal period adequately protected the interests of the

husband. There could not be true equality between husband and wife in their relationships

62 Dung, Tran Quoc, Tim Hiéu Luat Hon Nhan va Gia Binh 30.
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and property. The Decree® of October 3, 1883, recognized polygamy just for the husband
and considered adultery only as a reason for divorce if the adulteress was the wife. The
husband was the legal representative of the whole family, while the main wife and the
concubine wife had to get permission from the husband to file a lawsuit with a covenant.
The husband had the right to sign any contract relating to the spouses’ property, and the
wife could only sign an agreement regarding essential family needs in cases her husband
allowed (Article 96 of the Northern Civil Code of 1931).

2.2.1.2 Principles of family law during the French colonial period

In 1858, the French conquered Vietnam and the Nguyen dynasty underwent
concession and eventually surrendered unconditionally. French split Vietnam’s territory
into three regions that had different laws, including marriage and family regulations.
Vietnam has three civil codes in three different areas as follows: The Northern Civil Code
of 1931, the Central Civil Code of 1936, and the Southern Civil Code of 1883.

This principle represented an old traditional value that existed from the feudal regime.
According to Confucian thought, children had to obey and be respectful to their
grandparents and parents. In terms of parents’ consent, the father was an essential element
when children got married. Indeed, if the father consented while the mother did not agree,
the son / daughter could still get married. On the contrary, if the father did not give consent
that was the opposite for the mother, he/she could not get married (Article 77-88 of the
Northern Civil Code).

When getting married, the age of marriage is mentioned in all three Civil Codes that
was quite different compared to the ancient marriage and family law. For example, neither
the Hong Duc Code®* nor the Gia Long Code addressed the age of marriage. According to
Article 73 of the Southern Civil Code of 1883, the minimum marriage age for men was 18
years, and 15 years for women, and the Centre and the North required also 18 and 15,
respectively (Art. 73 of the Northern Civil Code and Art. 73 of the Central Civil Code).

All three civil codes stipulated that the wife was to be faithful to her husband, but it
did compel the husband to be loyal to his wife. If the wife violated this obligation, the
husband was allowed to file for a divorce. Maintaining a polygamous marriage, Article 92
of the Northern and the Central Civil Code also stipulated that the concubine was to

respect the main wife.

8 Government decrees frequently detail the articles, clauses, and points designated in the Code and Law, as
well as precise steps to arrange the Code and Law's implementation.

In some cases, the Government promulgates decrees to regulate issues within the competence of the National
Assembly or the National Assembly Standing Committee, but they have not met the conditions of
formulating a Code/Law to meet the requirements of State management or socio-economic management, if
the National Assembly Standing Committee approves.
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In general, the Southern Civil Code did not recognize the existence of the matrimonial
property regime at that time. Accordingly, the husband was enabled to polygamy during
the period of Chinese invasion and domination. The husband was the owner and manager
of the family’s property. Therefore, the wife did not have her property and was not allowed
to participate in the family’s property management.®> Also, the husband was the legal
representative of the wife, and the wife could only participate in legal proceedings herself
having the husband’s consent and permission.

The principle of the patriarchal right continued to uphold that had less power than that
in the past.®® The marital property belongs to the husband, but the wife had separate
property in limited cases. The marital property prescribed in the Northern Civil Code of
1931 and the Central Civil Code of 1936 included the communist property and marital
agreement property. According to the Northern Civil Code, the marriage agreement
property shall be applied if the couple had a covenant before marriage (Article 104 of the
Northern Civil Code). This agreement, however, must be in writing and comply with fine
customs without contrary to the interests of the husband. That meant the husband was still
patriarchal and had the right to decide all matrimonial property even though the couple
consented to a marital agreement property.

Second, the Southern Civil Code of 1883 stated that the husband or the couple could
file for divorce. The wife was able to get back some personal belongings and require
maintenance from her husband depending on his financial situation when they divorced.®’
However, according to Part VI of the Southern Civil Code, the wife could not receive any
property and support, if she had a fault.%® If the husband died, the widow had the right to
use and manage the property left by the husband in case she was not digamous. However,
if she remarried, her husband’s assets would be handed over to his eldest son. In the case
of a polygamous husband, the eldest son of the main wife is the heir.

Finally, the main principle in the marriage law in this period still mainly emphasized
the patriarchal right for the husband. The husband remained the decisive person and was
respected by family members in all aspects of family life, such as property ownership and
family representation rights. The polygamy principle also allowed the husband to have the
main wife and the concubine. The wife had to be faithful to the husband, and there was a
hierarchical division among wives in the family. Unlike feudal time and the Southern Civil
Code, a woman was able to claim a divorce and the right to own property according to the
Northern Civil Code of 1931 and the Central Civil Code of 1936. This showed that family
and matrimonial property law seemed to progress more in terms of protecting women’s

rights in French colonial time than in the feudal period.
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With respect to wedding money and dowry regarding legal history in the Hong Duc
Code, they are deduced to be the common property of husband and wife. However, the Gia
Long Code is said to have setbacks in the regulation of property between husband and
wife, because it almost copies the full text of the Manchu Code of China. The Chinese
dynasty at that time emphasized patriarchy and used Confucius' Confucianism as a
preparation to behave in social and family relations. Neither the Gia Long Code nor the
Old Chinese Law provided for the matrimonial regime because marriage only had the
effect of causing a woman to be incorporated into the husband's family community.

Due to the absence of governing principles on property relations in marriage, the
Nguyen court also issued more Directives of the Kingand the application of
customs. Based on the analysis of the laws, it is shown that a woman can have her own
property before returning to her husband's house. According to the provisions of Articles
37 and 83 of the Gia Long Code, if the father dies, the children inherit that estate. Neither
of these laws makes it clear whether a daughter inherits her father's estate. The fact that the
feudal society considers the woman to be incompetent, the right of the daughter to inherit
seems impossible because the feudal society of the Nguyen Dynasty is a society that
upholds the position of the father and the eldest son in the family.®” Furthermore, another
issue is whether a woman can have her own property before marriage due to being given as
a dowry. There is no documentation to support this case because the woman in the period
under King Gia Long was incompetent. Therefore, the recognition of a woman's right to
own property before marriage seems to be very limited.

However, even if there is separate property before marriage, that property will also be
merged into the husband's property when the woman marries. This is considered a property
consolidation regime, so there is no separate property and no common property. All
property is under the management and ownership of the husband. In addition, the part of
the property owned by the husband includes both movable and immovable property. Based
on these analyses, both the wedding gold and the dowry as stipulated in the Gia Long Code
belong to the husband's property.

2.2.2 The marital property regulations in Vietnam between 1858 and 1954

2.2.2.1 Provisions on matrimonial property law under the Southern Civil Code

Based on the treaty of 1862 and 1874, the Nguyen Dynasty accepted the South and
three major cities of Hai Phong, Da Nang and Hanoi to become French colonies. France

had built a separate legal system in these colonies. The Directive dated May 25%, 1881 was

issued by the French government, which stipulated that issues disputed in the South would

% Articles 108 and 76 of the Gia Long Code.
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be arbitrated by French judges. Therefore, building legitimate in this region became
necessary. The original rules of law were enacted in three categories: Volume Ist:
nationality; Volume 2nd: civil status; Volume 3rd: residence. Volume 1st and 3rd were
structured in the same way as volume 1st in the French Civil Code.

Volume 2nd dated 3" October, 1883, which was issued by the French President. This
book had seven chapters including from chapter IV to chapter X, which stipulated on
marriage and family law. These chapters were issued on March 26, 1984. This second
volume was commonly known as the simplified Civil Code of the South. Chapter IV-X in
turn regulated the issues of missing, marriage, divorce, parent-child relationship, foster
relationship, personal rights, juvenile and guardian.

The Civil Code of 1883 was applied in the South and three major cities’® of Hanoi,
Hai Phong,’! and Da Nang. This civil law was quite sketchy, especially not regulating the
aspects of marriage and inheritance. Legislators argued that there was a big difference in
marriage and family laws between Vietnamese and French at that time, because
Vietnamese feudal law emphasized the patriarchal value of a man. Therefore, they could
not copy the provisions of the French Civil Code of 1804 on matrimonial property law into
the Southern Civil Code of 1883. This explains why the latter lacked regulations on marital
property. In fact, the judges dealing with matrimonial property disputes had to comply with
the provisions of the Gia Long Code and the traditional custom of the Vietnamese. “In
addition, if the above two laws did not anticipate all property disputes between husband
and wife in South Vietnam, the Judge shall apply case laws to settlement.””’> Case laws
were derived from domestic and French legal cases (mainly civil obligations) that were all
applied in Vietnam. In fact, French judges initially applied French case laws’® into
settlement between Vietnamese litigates. However, several legal French cases could not be
adhered to in Vietnam due to differences between legal regulations. Specifically, the laws
on marriage between France and the South were completely different, so it was impossible
to manipulate the former’s family case laws into the latter one. From 1895 onwards, case
laws in the South were formed and collected into monographs as “Journal judiciaire de La

Conchinchine et du Cambodge”’*

0 Three major cities, which are not in the South but still under French control, are large cities and hold
important sea trade positions.

! Hai Phong is a port city in the Northeast of Vietnam.

2 Thong, Vu Quoc, Phdp Ché Sir 213.

73 The French’s case law was later translated into Vietnamese by two Vietnamese judges through the book
Important case law. See Tran and Nguyen, Nhimg An Lé Quan Trong 35.

74 République Frangaise published the Journal judiciaire de La Conchinchine et du Cambodge, which was the
collection of civil and criminal case laws in Vietnam and Cambodia during the year 1895.
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2.2.2.1.1 Property rights of the wife during the marriage period

In general, the marriage and family law in the South did not acknowledge the marital
community property. Accordingly, the wife was completely incompetent when she got
married. The husband, however, was entitled to polygamy due to the influence of
Confucianism through the period of Chinese invasion and previous domination. The
husband was the owner and the property manager of the whole family. “Therefore, the wife
had no separate property and was not involved in the administration of the family's
production””. In addition, the husband was the legal representative for the wife and the
lawsuit had to be represented by the husband. The wife could only participate in the legal
proceedings when her husband agreed (Chapter X relating to guardian).

2.2.2.1.2 The wife's property rights regarding divorce

The husband or the two parties were enabled to file for divorce. The husband shall file
for divorce due to the wife's faults, but the wife’s divorce right was limited (Article 108)76.
In addition, case laws also seemed to acknowledge the wife's right to receive certain
personal properties if there was no fault. Specifically, the wife was entitled to receive
property which was personal belonging (Manh Nhu Thien vs Thi Diep, case on November
22, 1898) or donated property separately (Nguyen Huu Nga vs Nguyen Thi Sang, case
dated October 14,1898,). The wife was also entitled to ask the husband to support
depending on the actual ability of the husband.”” However, according to chapter VI, the

wife was not able to assign any property and support if she had fault causing for divorce.”®
2.2.2.1.3 Property rights of the widow

If the husband was demised, the widow was privileged to usufruct and administer
without inheritance the husband’s legacy. However, if the widow remarried, the husband's
property would be returned to the eldest son for inheritance. In the case of a polygamous
husband, the wife's eldest son was the heir. For example, the first-instance verdict, which
was at My Tho Court’” dated December 4th, 1894 between Doan Thi Y and her son —
Nguyen Van Sam, settled that the eldest son would be the father’s heir. Mrs. Doan Thi Y
was Nguyen Van Phat's wife. After Mr. Phat deceased, Mrs. Y remarried Mr. Tran Van

75 Vinh, Ha Nhu, “Che Do Hon San Phap Dinh Trong Luat Viet Nam” 45.
76 Mau, Vu van, Dan Luat Luoc Khéo 65.

7 Thiet, Phan Van, Phu Nit Viét Nam Trudc Phap Luat 47.

78 Mau, Vu van, Dan Luat Luoc Khéo 89.

7 My Tho is a district of Tien Giang province — Southeastern Vietnam.
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Loi. This trial defined Mrs. Y as having an obligation to deliver all her husband's legacy to
her eldest son, Nguyen Van Sam. However, the appellate judgment dated 14" March, 1895
of the Saigon Supreme Court modified that Nguyen Van Sam, who was Mr. Phat’s heir
had an obligation to subsidize Mrs. Y for 4$/month.?° Thus, the widow was responsible for
handing over the husband's property to the eldest son and was entitled to claim benefits
from her husband's legacy. (See Figure 4)

-
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Figure 4. A case law between Vietnamese litigants (Doan Thi Y vs Nguyen Van Sam)
settled by a French judge in the South of Vietnam®'
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In general, case laws recognized that the wife had no separate property and the
husband was the head of the family. However, there were few judgments that went against
the principles mentioned. There was a trail dated December 30", 1889 recorded by the
Civil Court in Long Xuyen.’?> However, this verdict was finally canceled by the Saigon
Supreme Court®® dated April 30", 1908 due to the inconsistency with the contents of the
Southern Civil Code of 1883.% Saigon City was the largest city in South Vietnam at that
time. After 1975, the South was completely liberated and unified, the city was renamed as
Ho Chi Minh City. H6 Chi Minh (1898 - 1969) is the name of the leader of Vietnam, who
made great contributions to the resistance against the French and the Americans.

It seems that the judges were aware of the limitations of the Southern Civil Code
regarding the rights of the wife. Meanwhile, the French society allowed the wife to have
separate property. The Decree dated December 5" 1935 was issued by the Governor-
General of Indochina forming a committee for drafting the new Civil Code. A Bill was
established and referenced the progress ideas of the French Civil Code on marital property
law. However, this Bill was not adopted during the French colonial time, because France
was weakened by the successive defeats by the Vietnamese. From 1954 to 1975, the USA
was an ally of France and replaced it to colonize this area. In 1959, under American rule,
this region had a Family Law issued by the President Republican. Family Law No. 1/59
dated January 1%, 1959, was enacted by the President (Ng6 Dinh Diém) of the Democratic
Republic in the South of Vietnam. “Many of the contents of the Bill of the Southern Civil

Code were consulted to build this Family Law.” %

2.2.2.2 Provisions on matrimonial property under the Northern Civil Code 1931

The Northern Civil Code was issued on 30" March, 1931 and promulgated on 1% July,
1931. The Gia Long Code had been terminated in the North from this time point onwards.
“The law on marriage and family stipulated in the first volume (focusing from Article 68 to
Article 461). % Tt referred to almost all the French Civil Code. It can be concluded that the
concept of community property began formation since then. Moreover, the law on the
matrimonial property allowed couples to choose an agreed property or a statutory one. In
addition, the separate property was admitted to the wife (Article 113).

Unlike the South, the Northern Civil Code was built on the legal principle of writing,
so the judges mainly based regulations prescribing within this. The application of the case
laws was not used in trial since the Northern Civil Code of 1931 was issued. It prescribed
almost the same detailed civil laws as the Gia Long Code.

82 Long Xuyen is a city at An Giang province in the Southwest region of Vietnam today.

8 Vietnam News Agency, Chinh Phu Viét Nam Nam 1945 -1998, accessed February 20, 2019.

8 Vinh, Ha Nhu, “Che Do Hon San Phap Dinh Trong Luat Viet Nam” 158.

8 Vinh, Ha Nhu, “Che Do Hon San Phap Dinh Trong Luat Viet Nam”99.

8 Thanh, Phan Dang and Truong Thi Hoa, Cac Ché Do Hon Nhan va Gia Dinh Viét Nam Xua va Nay 35.
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2.2.2.2.1 The wife's property rights during the marriage period

According to Article 106 of the Northern Civil Code and in case the husband and wife
did not establish an agreement (which can be interpreted as a type of property law as
agreed in contemporary law), the community property, which was the statutory, was to be
applied automatically. The concept of a community property was originally presented in
Article 1041 of the French Civil Code.

If the husband and wife did not have an agreement on property, the community
property was applied. All assets during marriage time belonged to the community property
including the estate or real estate that the couple was donated and inherited (Article 106).
This showed that separate property could be formed under the agreed one.

2.2.2.2.2 The property rights of the wife after divorce

The rule of divorce laws had changed positively for the wife. They could file for
divorce as nonmutual or mutual consent divorce. In contrast, the Gia Long Code only
allowed the husband to divorce his wives. There were differences in property interests
between the first wife and second wife after divorce. The second wife was not allowed to
share the community property. The entire community property was only recognized
between the husband and the first wife (Article 119). If the second wife did not have the
same domicile with her husband and established her property separately, she was entitled
to retain those assets (Article 148).

If the divorce did not have the wife’s fault and any other agreements, the first wife was
entitled to divide the community property (Article 112 and 147). “In addition, according
to Article 112 of the Northern Civil Code, it was possible for the husband and wife to
receive personal property supporting personal needs such as clothes, books and personal
work- tools. 8" In particular, the husband had responsibility to support the wife as a reward
for her dedication during the marriage period.

On the contrary, if the divorce was due to the wife’s fault, the wife was forced to
return the valuable jewelry which was donated by the husband’s family on their wedding
day. However, the community property was still divided for each party in this case. This
showed that even if the wife was at fault, the community property was still divided in two.
This was a progressive regulation recognizing the different aspects between property

ownership and divorce.

87 Mau, Vu van, Dan Lu4t Lugc Khao 91.
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2.2.2.2.3 Property rights of the widow

The rights of the widow did not seem to be guaranteed. Article 113 stipulated that the
widow was entitled to administer and usufruct community property if she did not rewed. If
the eldest son was mature, he and the mother could agree to divide the legacy.

If the widow remarried, she was entitled to take her personal belongings with her. The
husband's property including community one was handed over to his heirs as follow
parents-in-law and the mature son. The second wife did not receive these privileges as the
first wife. The second wife did not enjoy her husband’s heritage as the first wife. However,
the second wife had the right to usufruct when the legacy was not divided, if she did not
remarry and obey the first wife (Articles 340-365). On the other hand, if the wife demised,
the husband was entitled to possess the entire community property and separate belongings
of the wife (Article 368).

In general, the provisions of the Northern Civil Code had made significant progress
compared to the Gia Long Code. It acknowledged the wife's right to separate property and
allowed the agreement on property between the couple. When the couple divorced, the
wife was entitled to request support and divided community property. The wife was
entitled to get back her separate property when the couple divorced. However, it is
undeniable that there were still many drawbacks. Equity in property ownership had not
been recognized. For example, the right to manage community property remained by the
husband. When the wife deceased, the husband continued to own the community property

and his wife's separate property. The succession of the wife's estate was not considered.
2.2.2.3 Provisions on matrimonial property under the Central Civil Code 1936

The Northern Code of Law was used as a template for the Central Civil Code. It had 5
volumes and was issued in the period from 1936 to 1939. The marital property regulations
were issued in 1936 and focused mainly on Articles 104 - 114. “This law had several
similarities in comparison with to the Central Civil Code and only a few changes.”®® The
fundamental difference was the layout. Specifically, chapters 11 and 12 relating to
inheritance, which were prescribed in the first volume of the Northern Civil Code, were in
the second volume of the Central Civil Code. The latter exceeded the former by 245
articles that referred to contract’s regulations.®® Therefore, the law on matrimonial property

had almost no difference between the two laws.

88 Thanh, Phan Dang and Truong Thi Hoa, Cac Ché Do Hon Nhan va Gia Dinh Viét Nam Xua va Nay 40.
89 Mau, Vu van, Dan Luat Khai Lun 129.
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2.2.2.3.1 The property rights of the wife during the marriage period

Like feudal regulations, Article 79 recognized the husband to polygamy. The second
wife could live with an extended family including the first wife. In this case, the second
wife did not have her own property and depended on both the first wife and the husband's
patriarchal rights (Article 114 of the Central Civil Code).

If the husband accepted that the second wife could live separately from the first wife
and her husband, she had to establish a separate property. “If the husband owed a debt, the
second wife had no obligation to pay the debt on behalf of her husband. When the husband
was deceased, she still retained her own assets (Article 223 of the Central Civil Code).
This part of the property was not merged into the whole community property managed by
the first wife when the husband demised. ™"

However, the couples formed community property when they created a separate
family and did not live together with their parents. According to Article 206 of the Central
Civil Code, the matrimonial property only applied when the husband was the head of the
family and had full authority to represent the members living together in the family. The
patriarchal right of a husband was meant to be the head of the family. Therefore, children
and grandchildren, even if they got married, were still dependent on the patriarchal rights
of their father. If the parents were still alive, children had to depend on the father and did
not have their separate belongings. If a child was mature and married, he had the right to
leave in terms of his father’s consent. When the son established his own family,
matrimonial property was formed. Like the Northern Civil Code, the Central Civil Code
prescribed that there were two types of marital properties, which were the agreed property
and the community one. The agreed property model enabled the couple to agree on the
ownership, while the entire community property only recognized the existence of common
property. The form of an agreed property would only be valid after it had been expressed
in writing and legalized by a competent authority. This agreement could not be modified
when the parties had established it. When the marriage dissolved, this agreement was
automatically terminated. It would be noted in marriage certificates to inform and protect
the third person in established transactions with spouses.’! This term had similarities in
comparison with Article 1393, 1394, 1945 of the Napoleon Code 1804.

% Mau, Vu van, Dan Luat Khai Luén 110.
°l Thiet, Phan Van, Phu Nit Viét Nam Trudc Phap Luat 20.
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2.2.2.3.2 The property rights of the wife regarding divorce

According to paragraph 2 of Article 104 of the Central Civil Code, estate and real
estate, which were sometimes formed before marriage, or inherited or created during the
marriage period, belonged to the community property as statutory law. The husband and
wife would not have their separate ownership. If the couple divorced due to being
childless, the whole community property would be paid and divided. The wife was entitled
to ask for one-third of the community property.

If the wife was in adultery, she would not receive anything from the community
property. This was considered a difference compared to the Northern Civil Code.
According to the Northern Civil Code, the wife was still assigned half of the community
assets, although she had fault. In addition, Article 110 (5) of the Central Civil Code
stipulated that the husband and wife could request to receive their separate properties for

personal needs such as clothes, books, and personal work tools.

2.2.2.3.3 Property rights of the widow

According to Article 58, when a spouse was missing, asset management was allocated
to the other partner. Specifically, if the husband was missing, the property was assigned to
his wife to manage and usufruct. If there was no wife in advance, the property was
appointed to the parent or child (mainly as the eldest son) for management. However, this
property was not allowed to be sold by the law to predict the possibility of the missing
person returning, but the first wife was entitled to dispose of her separate property (Article
67). If the missing person had not returned after 20 years, the property was considered a
legacy and inherited (Article 65). In addition, there was a difference in the management of
the missing husband's assets between the first wife and the second wife. The second wife
did not take advantage of the husband's property. If she did not remarry, she could stay in
the husband's house and be supported.

In the case of a husband's death, the first wife could manage the community assets
(Article 222 of the Central Civil Code). Unless she remarried or was disqualified from the
husband’s legacy, she was entitled to take back personal possession. The husband's
property would be assigned to parents-in-law and children (Article 227 of the Central Civil
Code). In contrast, if the wife demised, the husband had full power to possess the whole
community assets including the wife's personal property even if the husband remarried
(Paragraph 3 Article 111 of the Central Civil Code).

48



In general, there were few differences between the Central and Northern Civil Codes
on marital property law. The Central Civil Code recognized the formation of the
matrimonial property and was entitled parties to agree on property. The role of the wife
was increasingly recognized through the wife’s separate property and the right to share
community assets. However, the Central Civil Code was somewhat more restrictive than
the Northern Code relating to the provisions of community possession, when the couple
divorced. The wife in the Central region only received one-third of the common property,
if she did not have any fault. On the contrary, she would be deprived of anything to
common property, if she had a fault. Generally, the copying of the Napoleon Code
encouraged the Central and Northern Civil Codes to have several progressive legal ideas.
However, these two laws still valued the role of the husband and the son as the head of the
whole family.

2.2.2.4 Vietnam’s matrimonial property law in comparison with the French Civil
Code 1804

Napoleon Bonaparte was a man with great merit in building the French Civil Code. He
himself proposed to establish the Commission for the Drafting of the Napoleon Code on
August 13, 1800.°2 The French Civil Code was enacted on 21st March 1804 and is known
as the Napoleon Code. It had an influence both in France and outside it. Indeed, the impact
of the French Civil Code goes beyond its territory including not only European countries
(Belgium, the Netherlands, Monaco) but also other parts of the world (Asia, Aftrica,
Quebec, Louisiana). It cannot be denied that it has outstanding features such as clear
structures and styles and a symbolic point of view. Thus, several parts of this have been
still valid for more than two hundred years. “Although it has remained in force retaining a
majority of its original provisions, it has undergone considerable transformations making
its evolution a fascinating focal point for continental lawyers.””? Therefore, there are major
modifications that were issued throughout the 19" and 20" centuries. For instance, the
reestablishment of divorce (1884), the reform of the law of marriage (1896, 1907), the
inheritance rights of natural children (1896) and the admission of paternity search (1912),
the law on the respect of human integrity (1994), the law on the electronic signature
(2000), the law on the reform of successions (2001) and a French Revolution for
Construction Contracts (2016)°* to the Napoleonic Civil Code were among these
amendments. Over time, the French civil law system was subject to the common law

system. Therefore, the French Civil Code nowadays not only applies narrowly in the

92 Lobingier and Charles Summer, “Napoleon and His Code” 117.

% Luce, Marie and Paris Dobozy, “Still Alive: Some Observations about the Two-Hundred Years of
Existence of the French Code Civil 1804 91. (See also Jean-Louis Halpérin)

% The French Civil Code of 1804 and other amendments are accessible on the following site:
https://www.legifrance.gouv.fr/codes/texte_1c/LEGITEXT000006070721/.
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prescribed provisions but also recognizes the participation of judges in creating case laws
in practice.”

Vietnam is considered one of the Asian countries affected by the French Empire’s
regulations. In fact, the Southern Civil Code 1883, the Northern Civil Code 1931 and the
Central Civil Code are among typical examples that had several similarities in comparison
with the French Civil Code 1804.

2.2.2.4.1 The right of the wife during the marriage period

The French matrimonial property law was defined from Articles 1389 to 1421 in Title
V of the contract of marriage and the respective rights of married persons. This title was
issued by a Decree dated February 10", 1804 and promulgated the 20" of the same month
in France. Accordingly, the couple had two matrimonial property laws to choose from: a
community property (including movable and immovable properties which were acquired
during the marriage — Article 1401) or dowry property (can be understood as a wife’s
separate property). The dowry regulation was understood as the wife's separate property,
but she still ensures the marital common obligation.”®

However, the dowry property only applied when the couple had an agreement before
marriage. Thus, the community property law would automatically apply, if the couple had
no property agreement. However, setting dowry property law must comply with certain
forms. Specifically, according to Articles 1394, 1395 and 1396, the French Civil Code
stipulated that “All matrimonial agreement shall be reduced to writing before the marriage
by act before the notary. They cannot receive any alteration after the celebration of
marriage.” When the dowry law was established, the wife had ability to full control over
her separate property and real estate.”” However, the husband properly had the right to use
the wife's estate during the marriage.”® Although it is regulated in current law, the
prenuptial agreement is rarely chosen by couples to be established in Vietnam and around
the world. For example, according to a 1993 US survey, “legal commentators and
practitioners estimate that only 5-10% of the population enter into prenuptial agreements,
and one study suggests that only 1.5% of marriage license applicants would consider
entering into such agreements.”® This section suggests that the relative scarcity of
prenuptial agreements might be explained by two phenomena: “I) couples may
systematically underestimate the expected benefits of premarital agreements; and 2)

couples may be hesitant to discuss a prenuptial agreement because each person might

% Luce, Marie and Paris Dobozy, “Still Alive: Some Observations about the Two-Hundred Years of
Existence of the French Code Civil 1804 97. (See also Basil Markesinis).

% Pintens, Water, France and Belgium — Marital Agreement and Private Autonomy Perspective 5.

97 Article 1536 of French Civil Code 1804.

%8 Article 1533 of French Civil Code 1804.

99 Mahar, Heather, “Why Are There so Few Prenuptial Agreements?” 1-38.
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believe that initiating the conversation would signal uncertainty about the success of the
marriage and would conflict with the romance of courtship.”

As far as a marital contract in France from 1855 to 2010 is concerned, approximately
“40% of newlywed couples signed a prenuptial agreement in 1855, but this share dropped
to less than 10% after the reform of marital property regimes in 1965.” It witnessed a
recovery after the formation of a norm ‘“no-fault divorce” in 1975, and nearly 18% of
newlywed spouses signed a prenuptial agreement in 2010. These number showed that
marriage contracts and dowries were common in France in the 1855-1975 period having
40% off.'%° This proves that the number of marriage contracts established in France and in
the US is relatively low which had just 18% in 2010 and 5-10% in 1993, respectively.

Percentage of Prenuptial Agreements and
Matrimonial Property Regimes in France 1955-2010
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Figure 5. Prenuptial Agreements and Matrimonial Property Regimes in France 1955-
20101

Regarding statutory property, according to Article 1401, the community property
consisted of all movable properties (including properties possessed before and during the
marriage, even though succession or donation if the donor had not expressed
himself/herself to the contract) and immovables acquired during the marriage. There was
also the excluding community property that was considered as the spouse’s separate
propertiy. These were established through their agreements such as personal goods or

immovables derived from inheritance, donations or having before marriage.'%?

100 Frémeaux, Nicolas and Marion Leturcq, “Prenuptial Agreements and Matrimonial Property Regimes in
France, 1855-2010,” 132—-142.

101 Frémeaux, Nicolas and Marion Leturcq, “Prenuptial Agreements and Matrimonial Property Regimes in
France, 1855-2010,” 132—-142.

102 Article 1432 of the French Civil Code 1804.
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Nevertheless, articles 1421 and 1428 of the French Civil Code stipulated that only the
husband had the right to manage the community property and even the separate property of
the wife. The man still played the most important role in the family.

Thus, this law noted that in the case where the husband and wife chose the community
property law, they still had the right to possess separate property. Meanwhile, civil laws in
the North and the Central only recognized one type of property within the couple's
community property. However, these laws had progressed more than the Southern ones by
acknowledging the existence of the couple's community property law during the marriage
period. In contrast, the Southern Civil Code did not recognize the existence of the
community property law and entitled the husband to possess the entire property of the
whole family.

However, it must be admitted that the different aspects of French law during this
period enabled Vietnamese law to be aware the community property. Indeed, from the
historical point of view, Vietnam was greatly influenced by Chinese Confucian during the
period of the Chinese conquest (from 179 BC to 939). Therefore, the husband was
considered the head of the family and the holder of all family assets. The wife was
virtually unprotected and actually a member of the proletariat. Therefore, the ideology of
the property community law in French law brought a progressive idea to Vietnamese law.
Vietnam eventually acknowledged the existence of a community property law in which the
wife was a companion to her husband in the possession of community property during the
marriage period. However, there were still several obstacles within the French Civil Code
that the husband was the head of the family and had the supreme right to manage the
community asset including the wife’s property.

2.2.2.4.2 The wife's property right after divorce

According to the community property law, when the couples agreed to divorce, they

were entitled to split their community property.!®?

The wife could ask to be supported after
a divorce if she was in need.!* Accordingly, “case law dated June 25, 1855 recognized
that the wife was entitled to ask the husband to support upon divorce (Mrs. Guillemant vs
Mpr. Hanot).”'% The French Court determined that if the husband did not fulfil this
obligation, the wife was entitled to ask for Mr. Hanot's assets to be distrained to enforce his
support obligation.

If the wife had established a dowry law, she would be able to take back all her

possessions including estate and real estate. If the husband caused damage to his wife's

103 Article 305 of French Civil Code 1804.

104 Article 280 of French Civil Code 1804.

195 Linh, Tran Thuc and Nguyen van Tho, Nhimg An Lé Quan Trong 12-50. This consisted of a collection of
important legal cases of the French translated by two Vietnamese judges in order to learn and apply in trials
by Vietnam courts.
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property, he had to compensate.!® The detailed rule of dowry law guaranteed the

ownership of the wife's private property upon divorce.
2.2.2.4.3 The rights of a widow

“Under the dowry law, when the wife deceased, the legacy belonged to the wife's
heirs. The husband and his heirs were entitled to use this property. However, if the husband
deceased, the wife was entitled to continue to maintain dowry law along with her husband's
heritage to ensure daily life but to implement every year.”!%’

According to the community property law, when the wife demised, the husband
regained his own property and a part of the community property. His wife's estate would
include the wife's private property and a part of community property. Similarly, when the
husband demised, the widow was entitled to consolidate her own property and wife's share
of a community asset. The spouse’s legacy would be divided among his/her heirs (Article
1478).

The beneficiary of the wife’s and husband's inheritance were “natural children'®,
afterwards to the spouse surviving, and if it was not of those, to the state.”'” Different
from feudal law, the widow would receive her husband's legacy, if there was no natural
children’s inheritance.

In conclusion, the French invasion of Vietnamese territory was a wrongful act and
caused much damage to both the Vietnamese and the French. However, it is hard to deny
that Vietnam's culture and legislature adsorbed achievements of the French civilization. In
marriage and family fields, France replaced the feudal ideology which despised the
position of women in the family and upheld the absolute position of the man. There was a
huge difference in women’s property ownership in the Gia Long Code compared to the
Northern and Central Civil Codes. The Gia Long law prescribed women as incompetent, so
they had almost no asset in the family. In marriage, family asset belonged to the husband
and would be assigned to the eldest son when the father was deceased. The wife could only
benefit as she did not remarry. This was the result of copying the Chinese’s Qing Law. In
contrast, the acquisition of the contents of the Napoleon Code encouraged the Northern
Civil Code and the Central Civil Code connecting closer to contemporary legislative
civilization. Indeed, these laws recognized the wife achieving a higher position, even
though there was not complete equality between both sexes. In terms of scale, the Southern
Civil Code was sketchier than the two mentioned laws. Provisions on matrimonial property
law were not mentioned in the Southern Civil Code. The copying of the general provisions

196 Article 1564, 1565 of French Civil Code 1804.
197 Article 1570 of French Civil Code 1804.

108 Article 334 of French Civil Code 1804.

109 Article 734 of French Civil Code 1804.
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of the French Civil Code did not provide the necessary laws to resolve social relations
arising in Vietnam. Hence, French judges would apply the Gia Long Code and case law in
the South. The judges had realized that the law should recognize and respect the ownership
of women related to divorce and inheritance aspects. It is possible to say that the law of
matrimonial property at this stage is a mix of western and feudal ideas where the
rationality in Western law seems to prevail.

Nevertheless, the matrimonial property law in the Napoleon Code 1804 still had
inequal regulations which biased to the husband. The wife was not quite equal as the
husband in all aspects. Thus, the matrimonial property regulations in the French Civil Code

had undergone several amendments afterwards.

2.3 Marital property law after the August Revolution (1945)

2.3.1 Basic principles of family law in North Vietnam after the independence
(1945-1975) and the reunification

The principles of Vietnamese Acts on marriage and family are different depending on
three main historical periods. Indeed, these were the rules prescribed during the French
colonial time, North Vietnam’s independence from 1945 to 1975, and in recent years.

After the success of the August Revolution in 1945, the North was liberated and
gained independence. From 1945 on, the Northern territory was independent under the
leadership of Ho Chi Minh, who also declared the foundation of the Democratic Republic
of Vietnam on September 2nd, 1945. Northern Vietnam was placed under the direction of
the Communist Party and has developed towards a socialist orientation since then. In 1954,
the Geneva Agreement (Geneva) was signed to terminate the French colony in Indochina,
and Vietnam’s territory was divided into two parts being the South and the North. The
United States, which was an ally of France, replaced the French to rule the South under the
monarchy of the presidential republic. In the meantime, North Vietnam issued the first
Constitution on November 9th, 1945, and Article 1 of the 1946 Constitution affirmed: “A/l
domestic rights belong to the entire Vietnamese people, regardless of race, gender, rich,
poor, class and religion.”

To realize the provisions of the Constitution and abolish the outdated regulations of
the previous period, Ho Chi Minh issued Ordinance No. 97-SL on May 22nd, 1950, which
had 15 articles related to marriage and family law. Also, Article 2 of Ordinance 97-SL
acknowledged that men and women, who had equal rights in all aspects, were free to marry
at will and did not require the consent of their parents. Subsequently, Ordinance 159-SL

was issued on November 17th, 1950, to regulate the divorce issue.
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The 11th session of the First National Assembly passed the 1959 Law on Marriage
and Family on December 29th, 1995,''9 which consisted of 6 chapters and 35 articles.
Initially, the Marriage and Family Law of 1959 was just applied in the North. Then it has
been used to the whole territorial Vietnam since the South was completely liberated and
unified on April 30th, 1975, onwards.

Article 1 of the Law on Marriage and Family of 1959 stipulated that “The State
guarantees the full implementation of a free and progressive marriage regime, for
monogamy and equality between men and women, to protect the rights of women and
children. Thereby, the State desires to build a happy, democratic, and harmonious family,
united family institution, to love and help each other to progress.” The age of marriage
was set to 18 years for women and 20 years for men. Besides, to be eligible to get married,
both men and women cannot belong to the cases in which marriage was prohibited, such as
cousinhood (Article 9). Also, Article 10 of the 1959 Act stipulated that “The following
persons must be interfered form marriage were the one had impotent completely
physiological, suffering from one of leprosy, venereal diseases, cerebral palsy, which has
not been cured.”

On December 29th, 1986, the Marriage and Family Act of 1986, which had ten
chapters and 57 articles was passed by the 7th National Assembly and took effect from
January 3rd, 1987. The 1986 Act on Marriage and Family recognized that the couple had
their common property and their separate property. The common property included
“property created by husband and wife, occupational income and other lawful incomes of
the couple during the marriage period; property inherited by the couple or jointly” (Article
15). The separate property was the ones had before marriage, inherited separately or given
separately during the marriage period” (Article 16). At this time, separate property can be
merged into a common feature according to the will of the spouse. Although the marital
agreement regime was not prescribed in this law, there was a foundation of agreement
between husband and wife on their properties. When the spouse divorces, they might
compromise the marital estate. If the two parties had property disputes, the Court would
decide on the couple’s marital property. The division of ownership of the divorcees shall
be the following: 1) The owner shall keep personal property; 2) Common property of the
couple shall be divided into two parts, taking into consideration of the specific situation of
the family and contributions by each party; 3) The rights of the wife and under-age

children, and production and professional interests shall be protected in the division of

119 On 13th January, 1960, the Law on Marriage and Family in 1959 took effect only in the Northern
Vietnam. In 1954, signing the Geneva Agreement, Vietnam was divided into two parts, South and North. In
the South of Vietnam, under the Republic of Vietnam regime, there is also a law on marriage and family
called the Family Law issued on January 2nd, 1959. After the reunification of the country, the Marriage and
Family Law of 1959 was applied nationwide officially from March 25th, 1977 in which the Government
Council promulgated of Resolution 76-CP announcing the list of documents. Legislative documents were
uniformly applied throughout the country.
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property (Article 42). This provision shows that the law prioritizes the protection of
disadvantaged women and children when the spouses divorced.

The Marriage and Family Law of 2000, which was enacted on June 9th, 2000, and
took effect on January 1st, 2001, had 13 chapters and 110 articles. This law eliminated the
ban on people getting married in the case of venereal disease. However, it prohibited
marriages between same-sex couples; a foster parent and adopted child; father-in-law and
daughter-in-law; mother-in-law and son-in-law; stepfather and stepchild; stepmother and
stepchild. It continued to recognize the common property and the separate property of the
spouse. The 2000 Law noted that “common property was required by law to be registered
for ownership, the names of both husband and wife must be inscribed in the ownership
certificate thereof” (Article 27(2)). The couple had “equal obligations and rights in
possession, use, and disposition of their common property. The common property was used
only to ensure the family’s needs and their regular obligations. The establishment,
performance or termination of civil transactions related to common property which is of
great value or the family’s sole means of livelihood, the use of the common property for
business investment must be discussed and agreed upon by husband and wife, except where
such common property has been divided for his/her business investment (Article 29 (1)).”
The 2000 Law had contributed to building, perfecting, and protecting the progressive,
prosperous, and happy marriage and the family regime in Vietnam. It protected better
human rights, civil rights, especially the rights of women and children in the field of
marriage and family. It created a legal corridor to contribute to establishing and ensuring
the safety of property relations arising among family members as well as transactions
between family members and other entities in the commune festival. This law also
recognized the legitimate rights and interests of the parties in the marriage and family
relations involving foreign elements. The Marriage and Family Law of 2000 was suitable
for reality, meeting the needs and the psychology of husband and wife in society. It had
contributed to the removal of backward customs and practices of Vietnamese feudal
society, and to the elimination of parental rights. It recognized the equality of husband and
wife in the division of assets in the current economic integration period.

In general, from 1945 to 1975, the principles in the laws on marriage and family of
Vietnam have the following characteristics: 1/ They admitted the principle of monogamy
which was shown in the Marriage and Family Laws of 1959, 1986, and 2000; 2/ The
principle of equality, non-discrimination plays an essential role by gradually recognizing
the ownership of the wife and the women in the family; 3/ The principle of priority to
protect women, children, and the weak. This is true in the case of the Marriage and Family
Law limits to a husband’s divorce right when the wife is pregnant or raising children under
12 months according to Article 27 of the 1959 Law on Marriage and Family); 4/ The

principle of respect for free will to decide on marriage without anyone being allowed to
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interfere. However, the 1986 Law on Marriage and Family had a restriction on people with
venereal disease from getting married!'!!, while this provision was abolished and let people
with sexually transmitted diseases marry voluntarily freely in the 2000 Law. The principles
had also been developed more progressive and fuller arising in the mobilization of society
and the transformation of family models. The above principles increasingly promote
advanced equality between men and women in society.

Regarding the European counterpart on family aspect, it strongly concerned the
protection of the institution of marriage and family. At the end of the 18th century, a
criticism of enlightened reason and rebellion against the principles of traditional morality
and ecclesiastical law liberalized a significant proportion of family law norms. After 1815,
the conservative turn in the post-Napoleonic era emphasized the importance of the
institution of marriage and family and the responsibility of the state protection. Legal
protection had become multilevel through constitutional documents containing the
principle itself and providing criminal protection. The western and the eastern part of
Europe moved away from each other. The number of divorces was increasing citing
conservative (primarily Catholic) jurists in the West, while feminism was highly concerned
in the East under Soviet’s rule, which emphasized gender equality and the upbringing and
protection of children. Discrimination on grounds of origin had to be abolished in family
law, while maintaining positive legal institutions for the protection of mothers, children
and young people especially after 1968. At the turn of the millennium, the same-sex
coexistence was typical of the western half of Europe, citing human dignity, a cohabiting

112

relationship and the principle of equality' '~ and it was intended to be legally regulated as a

marriage, emptying the notion of the natural law of marriage.''?

2.3.2. Fundamental family policies of Soviet bloc countries during the period

1920s and their impacts on Vietnamese matrimonial property law

2.3.2.1 The Soviet Union: marriage policies and their effects on the socialist

countries

Communism and social democracy played a fundamental role in the international
socialist movement and became the most influential secular movement of the 20th century.
“Socialist parties and ideologies remain a political force of varying degrees of power and

control on all continents, with many countries around the world heading national

1 Article 7 of the 1986 Law on Marriage and Family Law.

2 Hungary is among countries that highly raise awereness to women’s right and equality. See Kinga,
Csaszar, “Markus Dezs6 a Nokérdésrol Megtekintése” 137—-150.

13 Csabané, Herger, “A hazassag és a csalad védelme a modern magyar magénjogban” 3—15.

57



governments. There have historically been systems of state socialism commonly known as
communist states such as the Soviet Union, China, Vietnam, and Cuba. '

With respect to the socialist regime, “many philosophic scholars have raised the issue
of the family from different angles. In this regime, society, the interests of each person,
family and society are fundamentally unified. Socialism also creates favourable conditions
for each family to fulfil its social tasks, thereby promoting the active role of the family in
the development of society and promoting feminist protection.”!!

“Several contemporary theorists have defended the significant role of the family and
the rights of two persons, such as Lenin, Marx, and Engels.”'!® According to a work of
Friedrich Engels “The Origin of the Family, Private Property and the State”!'!’, he clearly
analyses “the social cell role of the family, and the dialectical relationship between the
family and the state. In addition to the theoretical connections between private property,
capitalism, and the subordination of women, Engels raised awareness about women's
liberation and equality.”!!8

Regarding Marx’s and Engels's family approach, Soviet Union family law - the Family
Law Code of 1918 made sweeping changes from the old imperial laws, which declared
men and women legally equal. It did not mention the form of interpersonal relationships in
the new society and mainly focused on instating practices consistent with Marxist
philosophy.!!” The first efforts undertaken in the realm of this law were remarkably
progressive, namely the simplification of the procedures of marriage and divorce,
providing women with many rights that were non-existent before the October of 1917,
elimination of the concept of illegitimacy, and granting the children of unmarried couples
rights equal to those of children of officially married parents. Three years later, Soviet
Russia became the first state to legalize abortions in 1920.!2° In the philosophy of Marx
and Engels, the family is a historical institution whose development is to be explained in
terms of economic forces rather than of divine ordinances. In a Communist society there
would not be the slightest need for the state to mix into marital affairs. The abolition of
marriage would not be a matter of decree; rather, in time, it would simply become a

reality.!?!

14 Linh, Nguyen Thi My, “Impact of the Family Policy of the Soviet Bloc Countries on the Codification of
Vietnamese Family Law in 1959” 111-122.

115 Ibid.

116 Ibid.

7 Engels, Friedrich, The Origin of the Family, Private Property and the State 1.

18 Tinh, Nguyen Thi My, “Impact of the Family Policy of the Soviet Bloc Countries on the Codification of
Vietnamese Family Law in 1959 120.

119 Glass, Becky L. and Margaret K. Stolee, “Family Law in Soviet Russia, 1917-1945” 893-902.

120 Mishina, Ekaterina, “Soviet Family Law: Women and Childcare (From 1917 to the 1940s)” 69-92.

121 Berman, Harold J., “Soviet Family Law in the Light of Russian History and Marxist Theory” 46.
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Later, the 1926 Code'?? relegated both marriage and divorce to the sphere of private
agreement, with the control of the courts and of the state reduced to a minimum. In
particular, judicial practice points to a different approach to the division of property. Since
the wife, traditionally, played the leading domestic role and was often not engaged in paid
work outside the home (fulfilling the role of housewife, and not working for a living), a
working husband would obviously hold a big advantage in the event of a divorce.!?* The
1926 Code reinstated these concepts with the aim of restoring property rights to the
millions of Soviet women still at home. From then on in the Soviet Union, property
acquired during the marriage would belong to both spouses, whereas property acquired
prior to marriage would remain separate property. It cannot be denied that the 1926 Family
Code maintained the 1918 freedom of divorce provision and continued to allow women to
obtain abortions on demand.!'?*

The reform in Soviet jurisprudence in 1936 and 1937 was preceded by new legislation
on the family. The 1936 Law on Family was passed by The Central Executive Committee
and The Council of People’s Commissars of the U.S.S.R on June 27th, 1936. The Law of
1936 ruled out provisions that protect mothers and children of large families, eliminate
abortions, and place financial and procedural restrictions on divorce with a new attitude!?>.
As far as women's rights are concerned, they highly valued the women’s role in the family,
which were increasingly seen as inextricably bound with those of children and families.!2¢

Regarding the new 1944 Code on Soviet Family!?’, “legal family relationships no
longer existed concerning the de facto marriage, which was based on a registered marriage
or on common descent from an unmarried mother since then. This was a major departure
from all previous Soviet law, which defined legal family relationships only based on
biological relationships. For the first time, fatherhood outside wedlock created neither
rights nor obligations.”'?® “This law restored to Soviet society the distinction between
children born in and out of wedlock that had been abolished”!?* with the first Soviet law of
1918 on Family Code.'®® It continued to stress the importance of good parent-child
relationships. Children were advised by the state to respect their parents, and a new

inheritance law was instituted that permitted up to 10,000 rubles worth of private property

122 The Code of Laws on Marriage and Divorce, the Family, and Guardianship was passed by a decree of the
All-Russian Central Executive Committee on November 19th,1926.

123 Tarusina, Nadezhda and Elena isaeva, “Russian Family Law Legislation: Revolution, Counter-
Revolution” 65-92.

124 Bazyler, Michael J., “Soviet Family Law” 125.

125 Berman, Harold J., “Soviet Family Law in the Light of Russian History and Marxist Theory”46-48.

126 Kaminsky, Lauren, “Utopian Visions of Family Life in the Stalin-Era Soviet Union” 63-91.

1271t was passed by The Presidium of the Supreme Soviet of the U.S.S.R on July 8th, 1944,

128 Linh, Nguyen Thi My, “Impact of the Family Policy of the Soviet Bloc Countries on the Codification of
Vietnamese Family Law in 1959 119.

129 Ibid.
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to be inherited, with the possibility of greater amounts in special instances.!*! In June 1940,
the Soviet women's magazine, The Woman Worker, published an article entitled “Legal
Consultation (Alimony)” by Maria Grechukha, Head of the People's Court Department of
the Commissariat of Justice of the Union of Soviet Socialist Republics. The article began
by citing the June 1936 decree, which “clearly emphasizes what enormous care and love
surrounds mothers and children in our country.”

It is believed that the Soviet Union underwent major legal reforms that were witnessed
significant after Stalin's death in 1953,'3? for example that The Supreme Soviet of the
Union of Soviet Socialist Republics had enacted fundamental principles on June 27th,
1968. After the dissolution of the Union of Soviet Socialist Republics, Russia declared that
it assumed the rights and obligations of the dissolved central Soviet government, including
UN membership and permanent membership of the Security Council. With respect to
Substantial changes in Soviet family policy in 1918, 1926, 1936, 1944 and 1968, it
demonstrated that the new role of the family under socialism had significant changes
relating to sex equality, children's rights, and unmarried women's rights. As far as the
property relationships between the spouses are concerned, they had become of constantly
increasing importance, such as Decrees of the early days of the revolution abolishing
private property in land and forbidding the private ownership of the means of production
and they did not concern private ownership of consumption goods. Division of property
between the spouses had undergone a radical change since the 1918 Code, which declared
that there should be no joint property of the spouses. However, the Code of 1927
reintroduced joint property in so far as the property acquired during marriage was
concerned, while that owned by each spouse before marriage could be held severally or
distributed according to a contract which did not look to the exploitation of the rights of the
other spouse.!®® “These progressive ideas were not only confined to the territory of this
country but also wandered to other countries under the socialist system at that time such

as China, Vietnam developing under the model of the Socialist Republic to this day.”'3*

2.3.2.2 Family laws in Asia and other countries under the orientation of Socialism
in the first half of the 20th century

The Communist States from over the word had also introduced egalitarian family laws
namely the North Korean Act of 1946, the Chinese Act of 1950, the Northern Vietnam’s
Act of 1959, the South Yemen’s Act of 1974 and the Cuba’s Act of 1975 owing to the
success of the Soviet Union in terms of individual rights and gender equality. They all

131 Glass, Becky L. and Margaret K. Stolee, “Family Law in Soviet Russia, 1917-1945” 893-902.

132 Stone, O. M., “The New Fundamental Principles of Soviet Family Law and Their Social” 392-423.

133 Hazard, John N., “Law and the Soviet Family” 224-230.

134 Linh, Nguyen Thi My, “Impact of the Family Policy of the Soviet Bloc Countries on the Codification of
Vietnamese Family Law in 1959 115-120.
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shared common characteristics which implemented the concept of formal legal equality
between partners.!*> China and Vietnam developed under the heavy influence of the Soviet
Union and the East Asian Confucian cultural sphere. This is true in the case of The
Chinese Communist Party and Government developing socialism with Chinese
characteristics'3® which began as an epistemically open concept among public intellectuals
during the early part of the twentieth century.!3” In terms of the Chinese Marriage Act of
1959138, it was a combination of socialist demands and Confucian family traditions under
the Chinese Marxist-Leninist view of the balance of global forces by leaders of
revolutionary movements in Southeast Asia.”!*® A new orthodoxy had to be learnt and
repeated, but it worked in a similar fashion to Confucianism in that it excluded not only all
other viewpoints but also those who had not been indoctrinated into it.!*® Many of the
customs of the old feudal society were intended to be corrected by the 1950 Act. It
outlawed concubinage, child betrothal, and interfering with widows' remarriage, while
promoting monogamy, equal rights for both sexes, respect for the elderly, and care for the
young.'*! In any case, Confucian culture was still a basic portion of Chinese society
that clarifies why it did not lead to Western-style sexual opportunities in China. With
sexual education constrained to official government flyers, prophylactic data confined to
hitched ladies, and standard party proclamations on profound quality, all things sexual

were seen as freely unthinkable.!4?

This law, the first piece of social legislation following
the establishment of the People's Republic set the legal minimum age for marriage at 18
and 20 for women and men, respectively. The aim was to rid the country of the suffocating
constraints of age-old customs of early and arranged marriages.!** By the 1980s, socialist
ideals of liberated marriage were becoming interlaced with a discourse of marital desires
and intimacy influenced by the rapidly commodified and individualistic environment of the
market-reform era. The post-Mao regime’s emphasis on progress and openness was
inspiring not only for the economic development and international trade but also for the
flowering of personal needs and desires in emerging patterns of courtship and marriage.'**

The law gave the partners the same rights in marriage, namely, the right to work and to

135 Molyneux, Maxine, “Family Reform in Socialist States: The Hidden Agenda” 70-90.

136 Gillespie, John, and Albert H. Y. Chen, eds, Legal Reforms in China and Vietnam Legal Reforms in China
and Vietnam: A Comparison of Asian Communist Regimes 66 -70.

137 Tbid.

138 It was promulgated on 1st May, 1950.

139 Linh, Nguyen Thi My, “Impact of the Family Policy of the Soviet Bloc Countries on the Codification of
Vietnamese Family Law in 1959,” 115-122.

140 Stuart-Fox, Martin, A Short History of China and Southeast Asia: Tribute, Trade and Influence 200-210.
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481.
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engage in social exercises exterior the domestic, protection of ownership and
administration of family property, priority to utilise their possess title, and to acquire
(Article 9-12).14

By examining the case of socialist Cuba — in particular its early campaigns of
revolutionary puritanism, the Family Code of 1975, and recent effort to address women’s
rights, — it showed the importance of the interventionist qualities of socialist policy toward
family and sexuality.!*® Prior to its becoming law, the Family Code was printed in cheap
tabloid form and circulated widely for comments and criticisms. Virtually every woman,
man, young person in Cuba had access to it, and opportunities for debate were provided at
union meetings, in schools and places of work, and several other public places.'*” This law
encouraged women's participation in voluntary organizations requiring their liberation

148 Tt is a clear

from the patriarchal norms that had traditionally confined them to the home.
reflection of the change the Revolution underwent in the 1970s that women continued
entry into the workforce resulting in Cuba’s return to a more traditional path to socialism,
in which money again had value and goods were available for purchase.'* Consequently,
the provision of free health care and education as well as increasing educational and
occupational opportunities for women made it easier for women to have children on their
own, !0

Soviet bloc countries in Eastern Europe, which hold an opposite trend, had their
unique demise of communism. This is true in the cases of Poland and Hungary that
communism ended through a negotiated process, while the transfer of power occurred
through coups or revolutions in other countries. The specific features of the end of
communism in each country were to assume great importance for their future reform
strategies.!”! However, the ideas of gender equality still played an important role during
the period that the Eastern European countries had pursued under socialist development.
Although the socialist regime ended later, the countries of Eastern Europe still took the
idea of equality, protecting the family institution, and ensuring women and children's
rights. By examining family policies under communist rule — in particular in the Czech
Republic, Hungary and Poland, they had all generously paid maternity leaves, allowing

mothers to stay at home for three years and having a large portion of preschool children.!>?
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The progressive ideal of gender equality from the Soviet Union spread in Eastern Europe,
Asia, and other countries around the world and had an impact on several socialist
countries. Although the role of socialism has changed over time, its positive thought about
feminism and the role of the family still remains as the leading force for social

development.'>?

2.3.2.3 The 1959 Law on Marriage and Family of Vietnam based on the influence
of the Socialist theory

The Soviet movement originated in Eastern Europe in 1922, and gradually spread to
China and Vietnam leading to the women's movement for freedom and equality in socialist
countries having a great impact on Vietnam as a counterpart. This is true in the case of the
1959 Law on Marriage and Family issued by the State, which had acknowledged the
women's possessive rights. The 1959 Law “consisted of 35 articles, divided into six
chapters: general principles, marriage, rights, and duties of husband and wife, relations
between parents and children, divorce and enforcing provisions.” The 1959 Law
stipulated that spouses had the “equal right to own, enjoy, and use common property. This
law was founded on the ideological views of Marx, Lenin, and Engels.” “The latter had
strong viewpoints on family law, private property, and the State. In April 1975, as the
world watched, the last American helicopters escaped from the roof of the American
Embassy in Saigon. The Communists who entered Saigon had begun their struggle as the
Chinese pattern, but they had ended it as a conventional war based on Soviet operational
doctrine and powered by Soviet equipment.”!>*

The 1959 Law on Marriage and Family stipulated that spouses owned common
property and encouraged progressive and monogamous families, supported gender
equality, and valued the rights of both women and children regarding Article 1 and 15. In
terms of Article 1, it stipulated that “The State guarantees the full implementation of a free
and progressive marriage regime, for monogamy and equality between men and women, to
protect the rights of women and children. Thereby, the State desires to build a happy,
democratic, and harmonious family, united family institution, to love and help each other
to progress.”!> Similarly, Article 10 of the 1959 Law stated that “The following persons
must be interfered from marriage were the ones who were completely impotent
physiologically, suffering from leprosy, venereal diseases, cerebral palsy, which has not

been cured.”!*® With respect to protect for equality and discrimination, the 1959 Law
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mentioned that the couple was equal in all aspects according to Article 12. As far as the
marital property is concerned, the spouses only had common property and did not
recognize separate property. Both parties had the right to request a divorce in case of
irreversible separation based on Article 26, except for the cases the wife was pregnant
(Article 27). “There is no doubt that a perusal of the text of the North Vietnamese statute
reveals that the Marriage Law of the People's Republic of China of May 1, 1950, had
strongly influenced the final version of the North Vietnamese law. Since the Chinese
civilisation became instilled in the Vietnamese society from the ancient, Middle Ages and
eventually nowadays, thus the North Vietnamese effort to codify its family law
materialised almost ten years after Socialist China codified its marriage law. Therefore,
Vietnam's Marriage and Family Law of 1959 had similar features with a Chinese
counterpart. It banned forced marriages, child marriages, and polygamy and introduced
equality between men and women in rights, obligations, property, and parenting. The law
also recognised household labour as productive labour relevant to the division of property
in the event of divorce (Article 29). In a precocious move for a socialist society, Article 3
also banned wife-beating and abuse, while China's marriage laws did not recognise!>’ the
problem of domestic violence until 2001.”!%8

One of explanations for the codification in North Vietnam is that it reflected desired
changes which had taken place or would take place in the social structure of the
Vietnam Democratic Republic because of the socialist transformation of society. The
New Socialist Russian Act, which adopted the Russian Soviet Federative Socialist
Republic Act on Marriage and the Family of 1969'%° “properly offered a reasonable
comparative basis for its counterpart in Socialist Vietnam.” “It would be informative for
the North Vietnamese to notice that the Union of Soviet Socialist Republics took the
principle of sexual equality in family relations seriously.” “As a result, Vietnam had fully
and flexibly assimilated these ideas under the historical context with influences of
Confucian and Western European ideas under the French colonial time.”!%0

The 1959 Law showed that it had similarly fundamental principles on marriage and
family compared to Soviet Union ideals and China counterpart as follows: “1) It admitted
the principle of monogamy. This is a principle consistent with the general trend of the
world; the pursuit of this principle was entirely appropriate in Vietnam. Even when
Vietnamese territory was divided, Vietnam had approached this progressive ideology. 2)

The principle of equality, non-discrimination plays an essential role. This was clearly

157 Htun, Mala, and Weldon, Sex Equality in Family Law: Historical Legacies, Feminist Activism, and

Religious Power in 70 Countries. 80.

158 Linh, Nguyen Thi My, “Impact of the Family Policy of the Soviet Bloc Countries on the Codification of
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shown by gradually recognising the ownership of the wife and the women in the family. It
was also the recognition of equality between the opposite sexes in the family. 3) The
principle of priority to protect women, children, and the weak set out in these laws. This
was clearly shown by the regulations to protect the wife and children when the spouse
divorces. For example, it limited a husband's divorce right when the wife is pregnant or
raising children less than 12 months (Article 27). 4) The principle of respect for free will
when the parties got married and divorced. Men and women were free to decide on
marriage without anyone being allowed to interfere.”'®! Nevertheless, the 1959 Law just
offered only one article (Article 15) to stipulate about the marital property relationship of
the spouse, which led to many difficulties when resolving property disputes between
spouses and resulted in inadequate regulations to handle marital property’s disputes
causing inequality in marital property’s distribution.

Regarding inheritance rights of surviving spouses, The Hau Giang Provincial Court
heard the case of inheriting property from the deceased father. Accordingly, the Court held
that when the father died, the mother and children were entitled to manage the worshipping
estate. However, in this case, the wife did not fulfil the responsibility of managing the
estate left by her husband but voluntarily pledged the property to another person.
Therefore, the Court disqualified the wife's inheritance and handed over the inheritance to
the daughter to manage. Thus, this judgment partly shows the mutual inheritance
relationship between husband and wife in trial practice. In addition, the inheritance of
husband and wife may be forfeited if they violate the rights and interests of other co-heirs,

who are the father, mother or children of the deceased spouse.

161 Linh, Nguyen Thi My, “Impact of the Family Policy of the Soviet Bloc Countries on the Codification of
Vietnamese Family Law in 1959 115-122.

65



3 CBng-H63 YA-HGL Qii-NghTa ViSt-Nam
= . 3 DPe-T.ap Ty-Do Hgnh-Phic .
; Y ————— ——
> NERN-DANE NOUC CDHG-FROA XA-FDN CH}-NGATA TBT-NAM .
Ban an) 2 = 3
ggo“-’thali - Tod-4An Nhﬁh-l)an “l!lnh E{iu—r‘-:_ang

; Gtm cd: - - .
30/11 r36. - — ©®ng NguySn-An-Xhutensg, Chanh Kn Tod-&n NhHRn-Dan
; T™nn H"u-m;n;.chu ~-Tog phien Toa . 2 &

i b -~ ©One NguyEn-Hodng-Ki §t.Phd The'-Ky Ban Chiap-hinh
phan 45°5 ; wong-Dan Tnh HEu-Giang,HGl-Tham FhSn-Dan-. -

3 — B3 -NeuyEn-HSne-Dio, Phd HoL Trisnes HoL Plg-N2
1.18n-nigp Tinh HEu-Giane; 81 "hAm WhAz-NSn

A Pne Phgm-Hu-5%, The'-ky¥ phisn ‘l‘oa % =

Hop phien- Tod cng khai tal tru s& 'Ibn-‘n Fhan-—
pan Tnn HEu-Gtans nedw 30 thdng 11 num-1s76-48 x&t xiz se)|
than vE vigc kisn xdn aysc 1uu eanh tren phan aat hx.b’ng-—
hol giita = -

- Ba VS —thd, — ~-En, 53 tudi, nghe ngMesp 18m ruong,):ren
ngy tal s3 LyS ap n’i‘r-phm-*c,xa ’MF-Kheanh, Hayen Chan-thinh
™ nh Hau-Gians,ngayen den-cd myt = - -

- —Bngz Vo-vin—Chinh,nghd nghidp 1dm rudng,hisn negu
tai- AP uy-vm X& M5 -Khsnh, Buyen Chau-thinh Tinh E3u-
Giang, bl aen cd mEt 3 .

— Ba V3-thi-Nam, Vo—-thi-Hail, v"—tm-Xeo. S—thd - Tu, VO,
thi-T1i8n va VO-van—Nem, aSng ngu tal &P MF-Phddc, G M¥-
Khdinh, Bayen Cazu-thanh , ™ nh Hiy-Ciang,Dy su 3

51 _dung wy kien = o

R‘uyen aon VS-thi-%n auec hiteng phin ast hueng—
hoa 1 mau 78 siao cia cha 48 1zi.Nhung gin &ay Wi den- VS-
vzn—Chinh-ngang nhisn chi &= diﬂ:,con -phd caAy trail trong-
vien,bd Fin MmFa-ngl ash Chdnh quy3n ai= phueng nbd can—
th:l.opxnge.y 5/‘1 o/ 75 Tw—Ran- .Whan-Dan !ixy Chau-thanh A 4&
ho3d e1i1i va xac nhan quy“n =c—hm eu. ba ¥n.xhong cho™
Bng Vo-van-Chinh auec a3n phs cay trdi trong viem,namg -
B.g Vi-vEn-Chinh w&- cdc con-khohg tuan binh theo bden —ban
hoi-giii cia Hayen nen b:i‘ﬂrl xn18 3 a:: :oa—ﬁl.:'sa;

5= = n -DaEN #h u-Glang Si-g1a1 cho
i::gim:o—::;‘?mn’;}:a h:: ttnah.ﬁg VS-vEm—Chinh nai rang ba

VYS=thi-Ce 14 me cia ba ¥n khdng 1dm “tr Sn i:rach nhi$m cia
pon tde slao phS, dem 4At huong hoh nay c3m <& cho nglel--
xhic,ngay cA nbha the ty cing- eay bén. Do & HGi —adng boEn-—
t8c mdL quySt-ainh trua® phan aat n3y as glaoc cho ngiwi
xhdc trong than tSe quan 1¥ Va aim nhigm vidc thﬂ Phyeneg

S::l‘ h:h;. n@e ‘%ﬂ J-Té:a h@m nay bd Vo-thi-XeS(con cla Vo
< khal cuda cac dudhx—slls

Sau  khi xet c chun ot

gty g 3 = ad trfnh bidy tgi phisn Todj;

Toda—An Nhan-Dan .&w_—am rang G
Phin a3t Infong hod biAng khoan so 145 15 76,disn tich
1 méu 78 sdo tog_lge tal XE Pf'-l(hanh,ﬂxyqn Ch3t=thinh, nn"

Hu-Glang 13 tmSc quysn thia hiteng thd cung Gre ®a to tisn
cha One Vs—vsm-mn . Nay ‘Dnc 'l‘wa qaa a®i,thi ve Sng va-con Tng
cd quysn thixa x& phiEn_ aatc agnm.g vay bia m—tm-ﬁn;cm clia
Ong Tam 13 nglei cg ai tu-cach pmunla'éang:p'-a"
afn 1y _phin aat ndi tren .Zon nia by vzs-tm,-g-. a3 “acpb £3p
r54 nrd 1 ccng sl!e 3“1&'51"“3 can‘h tagc, chin. vi_quan 1y _t2 |
Trdec &3t nax.xhpng n;n vi nhing kmyset=
3iem cgaa ba truc‘c aay ong visec bao guan dat ky_-.—'—ng hoa ya
tha cung ‘Dng ba maA 62 trdse tua‘c ©5 quysn 1¢i cHnh dar“ ‘cua
cha ba ad& vo‘.!. Phin a3t nat tren - -
ve pua. b3 fb—tkﬂ.—lﬁn e¥n kiSm &1 Sa vE niiling sal :Lan
tmida 35t a mfnh_trong c thuc men mm;- asSu Joo
Leip zhap aﬁ §’§L-a 3 :13-—!9 v:“ea Bl sua ‘chila nhx’;h ¥
%yet dj.q; ac as 1am t—aon tz-ach nhi g cua minh ad vei than-
B DEL vefi b3 VE-thi-Xeo(con Ong Tamdvd Ong v"-van-ms-
(chau nal Tng_ Tam) x&t ean giao cho nﬁl._' ngiel mot 9}:“;:1 Cety
cg t-:en;jcmg v.}fn 1, m 78 sig aat Im@nz hoa 9111-
en nay B3 -xco chua go dat 1 nha "'S
2au,con VB—vﬁ & tren aat wvuen - ay h}

Tregn nh $hin Lim ai o d n k3t 1S Neng-
dan nh3n 39 %2 san ;cnat,hai I?{en ap, OB Zga tb? '9 ;r-h—
1l _chung ge X sy vei nhau chg clung v g ﬁl;ttc hign aa(

n

3 a ctia mIinh theo ghinh sach va phap lugt caa e
o v o iz'ax!h 1:; ,_nay

- = cac tx‘en,cun of vao -adeng 18 chanh sach hien-|-
hauh, Toe¥ . w;mt—gnh -

Phin _. d,at hueng hoa gaﬁ,khoan 1&5,10 76‘ ﬁ’x;

L/

tich s 1zc i —Khgnh, );.uye
dof\szgg?a‘_:m@; af}nog g 18% tg y%n e ba Vo hi.

S °‘_; rucng. hon 7 &cong md Vo—-thi-En va v"‘-tlﬂ.—m
Jane 1“3.}'12 g geiyen °§"§a=.g nd Vé-thl-Bn dang & tif auwe

chda ra l phin eho: Vo—trd, —-En, Vo= vm-gina ,Vo-thi-Rm va vo-thy

nh cho pmi bIp -
Xeo.Do ch7nh qu; ence:’#zgfm nﬁ dcng ERanh ohap lam_ &hn nitong

2 m""‘m‘“‘”{?mf" 2 £h2R, &5 nqsrcac%“&u;ng-sq,bao
cho gdc a.mmg s\‘ H!.et c6_thei han, 15 ngay as chonz an
Toa—An cap t2 ngAy tuyen an -

HhEn-pan, cHi-Tos
e o
gy & By Bas

en Tod »

Lo ary Ftire

L

Figure 6. A case law settled by The Hau Giang's Court — One of a provincial Court in

the Southern Vietnam in 1976 about a surviving spouse's inheritance.’%

162 Verdict 16/1976 of the People's Court of Tran De District, Soc Trang.
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Thirty years later, in 1945, Vietnam’s territory was reunified by the Socialist Republic
of Vietnam, which is still the political system in the present day. Vietnam has undergone
three major regulatory changes insofar as gender equality is concerned since 1975,
including 1986, 2000 and 2014 Laws on Marriage and Family. Generally speaking,
equality, progressive marriage, monogamy, and the interest of women, children, and the
elderly and disabled people are among fundamental principles that have been mentioned in
these family laws. Although Vietnam gains significant achievements in promoting gender
equality and women's empowerment, the gap between the goals and expectations
mentioned in government documents with actual numbers of facts, women's participation
is still far more different. For example, the percentage of female party members had
increased slowly and reached 33% in 2010 within the Communist Party of Vietnam.!
“Thus, practical implementation of equality in the marital property face challenges in some
points regardless of women awareness that may be solved by propagandizing activities on
policies and laws to raise awareness.”!%4

Finally, “the Soviet Union, in its pioneering role, has had far-reaching influences in
ideology in socialist countries regarding gender equality, women's liberation, and women
and children's rights. The significant function of Marxist and Leninists building the
doctrines of the family and the emancipation of women contributed to the spread of these
progressive ideas. Specifically, these ideas had spread to socialist countries in Eastern
Europe, China, North Korea, Vietnam, Cuba, and Yemen, where the marriage and family
laws had changed drastically at that time. Despite a dramatic change in the political system
happening in the Soviet Union and Eastern Europe, gender equality and feminism are still
firmly maintained in their family policies. On the other hand, China and Vietnam continue
to develop under the socialism ideal, thereby protecting gender equality and promoting the
role of women in society as a guideline in their family policies. This has shown that
different political systems do not affect the idea of gender equality severing as the target of
countries all over the world.”!%

In the period of 1945, Vietnam was divided into northern and southern parts. In the
North, the success of the August Revolution in 1945 enabled the north of Vietnam to
achieve independence and socialist development under the influence of Marxism-
Leninism.!%® In the North, the Family Law of 1959 regulated the matrimonial relationship
of property between husband and wife. In contrast, in the south of Vietnam, laws

developed under the influence of the Democratic Republic and Family Law dated in

163 United Nations Viet Nam, Participation of Women in Leadership accessed July 8, 2020.

164 Linh, Nguyen Thi My, “Impact of the Family Policy of the Soviet Bloc Countries on the Codification of
Vietnamese Family Law in 1959 115-122.

165 Ibid.

1% Giang, Ha Hoang, “Quan Diém Ctia Chii Nghia Mac - Lénin vé Gia Dinh va Van Dung Xay Dung Gia
binh Van Hoéa ¢ Viét Nam (The Marxism-Leninism View of Family and the Use of Cultural Families in
Vietnam)” 10.
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January 1959 and they were applied in the South to regulate matrimonial property relations
between husband and wife.

In the North, the Law of Marriage and Family in 1959 issued by the State, had
confirmed the nature of socialist law. Remarkably, on July 10, 1959 the Supreme Court
issued Directive No.772/TACD to suspend the application of colonial and feudal law.
From that point on, the North lacked a Civil Code. Therefore, the regulation of property
relations between husband and wife was only recognized in the Family Law 1959. In 1995,
Vietnam promulgated the new Civil Code after the independence and unification of the
nation since 1975. The 1959 Law on Marriage and Family only provided for common
property between husband and wife, which was the statutory property law. The law
stipulated that spouses had the right to own, enjoy, and use the same property before and
after marriage.'®” This stipulated that all the property of husband and wife before or after
marriage was in the community property. Whenever a spouse had a personal or inherited
estate, all the properties were in the property of both spouses, irrespective of the source of
the property and the contribution. The law did not recognize spouses having separate
property. Specifically, Article 28 on Family Law 1959 provided that “when a husband and
wife divorced, they forbad the reclaim of their private property.” It could be said that the
legislative level in this period was sketchy due to the wars and the idea of abolishing
regulations built by the French and Feudal colonies. Therefore, it was not possible to find
the concept of marital property regime that was used to regulate in the Civil Code in the
North and in the Middle previously.

In the South, after 1954, the USA replaced the French colonialists in the war of
aggression. During this period, legal issues regulating marriage and family relations under
the Democratic Republic politics were reflected in three legal documents: Family Law
(dated January 2", 1959), Law No. 15/1964 (dated July 23, 1964) and the Civil Code
1972, which envisaged that the community of movable and immovable property would be
the legal property regime applicable to spouses. Specifically, the Civil Code of 1972168
stipulated: Spouses can freely make marriage contracts at their will, but not against the
public order and fine customs.!®® In addition, the law provided that statutory property
regimes were applicable only when spouses had no agreement to establish a marriage
contract.!7°

Thus, under the socialist regime in North Vietnam, the husband and wife only had
common property, and they had an equal share in this community property. Under the
Democratic Republic in South Vietnam, there were two models of property regime, namely
the community property regime and the contract of marriage.

167 Article 15 in The Marriage and Family Law of 1959.

168 Pyursuant to Law 028 TT/SLU dated December 20, 1972 by the President of the Democratic Republic of
Vietnam.

169 Article 144 the Civil Code of 1972.

170 Article 45 The Family Law in the South and Article 145 the Civil Code of 1972.
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In April 1975, South Vietnam was completely liberated, and the country was united
from North to South.!”! The political system from this time onwards is the Socialist
Republic of Vietnam. From 1975 to 2018, Vietnam underwent three major regulations on
property regime between husband and wife namely the 1986, 2000 and 2014 Laws on
Marriage and Family.

However, there was a major limitation in the 1959, 1986 and 2000 Family Marriage
Law that they did not regulate the property regime under the marriage contract.
Specifically, these laws only recognized the statutory property regime. In the statutory
property regimes, spouses have both common property and separate property. According to
Article 27 of Marriage and Family Law 2000, common properties of husband and wife
were as follows “1) property created by husband and wife, incomes generated from labor,
production and business activities and other lawful incomes of husband and wife during
the marriage period; property jointly inherited or given to both, and other property agreed
upon by husband and wife as common property. 2) The land use right obtained by husband
and wife after their marriage is their common property. The land use right obtained before
the marriage or personally inherited by husband or wife shall be common property only if
so agreed upon by husband and wife. 3) Where there was no evidence proving that
property being in dispute between husband and wife is his/her personal property, such
property was common property. According to Article 32 of Marriage and Family Law
2000, separate properties of husband and wife were as follow property owned by each
person before their marriage; property inherited/or given separately during the marriage
period; property separately divided to husband or wife under the division of common
property during the marriage period; personal belongings and jewellery.”

The Marriage and Family Law of 2014 stipulates that spouses have the right to choose
a statutory property regime or agreed property regime (also known as a marriage contract)
at the time of their marriage. “If married couples do not have an agreement on the marriage
contract, the statutory property regime will automatically be applied.”!”? However, the
establishment of a marriage contract must be established prior to marriage and shall not be
established after marriage. During the marriage period, couples are entitled to switch from
a marriage contract to a statutory marriage. Conversely, couples who are applying a
statutory property regime cannot transfer it to a marriage contract after marriage.
Explaining this rule, lawmakers argued that the choice of the statutory property regime was
that spouses could still agree to split their common property and convert it into their
separate property. In contrast, they may agree to merge separate property into the common
property during the marriage. In addition, this contributes to the difference with the

171 The Democratic Republic in the South Vietnam collapsed completely.
172 Article 7 of Decree 126/2014.
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contract of marriage — the agreement model must be established before marriage and
cannot be established after marriage.

Compared with the Hungarian legislation on marriage, there are two property regimes
that couples are allowed to choose when establishing a cohabitation relationship: the
statutory property regime and the property regime as agreed (also known as a marriage
contract). With respect to the statutory property regime, there are two main types of
property that are community property and separate property. As for the marriage contract,
couples can agree at any time during the marriage process, and the validity of the marriage
contract is calculated from the time they are established agreements.!”® This is considered a
progressive difference compared to Vietnamese law. Unlike the law of Vietnam,
Hungarian law does not limit the time of establishing a marriage contract before the time
of marriage. The limitation of the time of establishing a marriage contract in Vietnamese
law limits the will to establish ownership of the couple. This is the regulation that Vietnam
law should learn from Hungarian law. In general, the Marriage and Family Law of
Vietnam has had plenty of regulations which have improved considerably until present.
However, there are still some limited rules that should be learned from other countries’
legislation and Hungary is an excellent model.

Regarding Hungarian law in comparison, it has a long legal history on family law in
Hungary with great changes in regulations'’* that have some similarities with family law in
Vietnam in terms of matrimonial property law. Two legal property regimes were in force
according to the Hungarian family law, including the separate property regime and the
participation property regime, while the couple could enter marital property agreement
regime as they wished before 1946. The Act XXXI of 1894 on the right to marry had
already dealt with marriage contracts. According to the law, a marriage contract
(contractus matrimonialis) was any contract that regulated the property relations of the

175 With respect to the default property regime, the couple could have community

spouses.
based on acquisitions and the separation of property, which was applied to nobles and
professional persons of nonnoble birth. However, the spouses could consensually enter into
another matrimonial property agreement if they reached a marriage contract. This was in
contrast to other countries’ legal regimes of that time as Hungarian family law allowed the
husband no statutory right to administer the wife’s separate property acquired either before
marriage or during it. The participation in acquisitions regime was maintained after 1946
that allowed each spouse’s community property and the separate property being

distinguished. As far as the separate property is concerned, it was similar to the separate

173 Section 4:63 (1) in Hungary Civil Code 2013 — Book Four (Family Law) prescribes that:

“(1) The function of the marriage contract is to permit the parties to the marriage or the spouses to define a
property regime — in lieu of marital community of property — with a view to governing their property
relationships during the marriage from the time specified in the agreement...”

174 Timea, Barz0, “A magyar csaladjog multja, jelene, jov&je 1...” 15-30.

175 Timea, Barzo, ‘Hitelezdvédelmi szabalyok a hazassagi vagyonjogban 20-28.
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property of today, including the property acquired before marriage, the inherited property
and property acquired by free gift during marriage, the property replacing the separate
property and the property which was declared as separate property in the matrimonial
property agreement belonged to the spouse’s separate property. In contrast, the comminute
property is acquired on spouses owned during the marriage and was divided into halves at
the time of the marriage’s termination. The separate property, however, remained
untouched, so spouses could not claim the half of it under the main rule of the participation
of acquisitions regime. The Act IV of 1952 of Hungarian Family on Marriage, Family and
Guardianship was adopted and provided the complex codification of family law for the
first time in the Hungarian law.

Regarding the Act IV of 1952 of Hungarian Family on Marriage, Family and
Guardianship, the community of property regime became the default matrimonial property
regime that the spouses could acquire as common property during the matrimonial
community of life. The fact was that the common property better protected the equal rights
of the spouses and emphasized the role of the spouse in managing the household and
caring of children. The separate property had not changed in the way of formation which
included property acquired before marriage, the inherited property, the property acquired
by gift during the matrimonial community of life, the property providing only one spouse’s
personal needs and property replacing the separate property belonging to the separate
property of one spouse. However, a matrimonial property agreement was abolished in the
Hungarian Family Act because the legislature most likely wanted to protect the weaker
party. The opposite was true in the Act IV of 1986 of Hungarian Family which made it
possible to enter into a matrimonial property agreement with certain formalities. Later
modifications of the Hungarian Family Act left the matrimonial property rules untouched,
which has some similarities to Vietnamese family law circumstances. Indeed, Vietnamese
family laws recognised the marital property agreement during the French colonial time, but
they were abolished for a long time until reintroduced again in the 2014 Law on
Vietnamese Marriage and Family. The Act V of 2013 of Hungarian Civil Code maintained
that spouses may choose the community property regime as the default regime or enter into
the marital property agreement as they wish.!’® This Civil Code consits of Books, among
which Family Law creates the fourth one. The Fourth Book - Family Law consists of five
Parts, including principles, marriage, family law consequences of cohabitation, relationship
of relatives and guardianship.!”’ In terms of mediation in divorce, the conciliation was
presented as an institution of marriage law of the denominations before 1895 and as an
institution of the secular divorce law after 1895 (ordered by the Act XXXI of 1894 on

176 Weiss, Emilia and Orsolya Szeibert-Erd6s, “Property Relationship between Spouses-Hungary” 15-50.
177 Szeibert-Erd6s, Orsolya, “Family Law Book as Fourth Book of the New Hungarian Civil Code” 85-95.
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Marriage and the Act I of 1911 on Civil Procedure) and it played an important role in
divorce settlement.!”®

As far as alimony is concerned, the Matrimonial Causes Act (Act of 1894) stipulated
that the wife could ask for an alimony upon divorce, if she had non-fault and the husband
caused the dissolution of the marriage by his injurious conduct depriving his wife financial
advantages.!” It means that alimony between wife and husband had been examined for a
long time in Hungarian law and it protected women’s rights. The late codification process
of private law finally resulted in the bill on the Hungarian Private Law Code (Act of 1928),
which allowed mutual divorce finally.'8

In conclusion, chapter 2 deals with the legal history of matrimonial property in
Vietnam in comparison with China, France, Soviet, EU and Hungary in the aspects of
family laws. The next chapter is an analysis of law in force and a comparison with EU and

Hungarian family laws.

178 Herger Csabané, “A mediaci6 a magyar bontdjogban 1952 el6tt” 27 — 39.

179 Herger Csabané, “Alimoy in Hungarian Family Law in the 19th Century” 43-50.

130 Herger Csabané, “The Introduction of Secular Divorce Law in Hungary, 1895-1918: Social and Legal
Consequences for Women” 138-148.
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CHAPTER 3. MARITAL PROPERTY LAW IN MODERN VIETNAM

This chapter examines the basic principles of family law and marital property law, the
bases for forming types of marital property, the difference between the statutory
matrimonial property regime and the prenuptial agreement, and the parent-child
relationship with respect to property rights. The agreed property regime existed in the
legislative history of Vietnam under the name “marriage agreement” or “contractual
marriage.”'8! This term no longer appears in the Vietnamese Laws on Marriage and Family
of 1959, 1986, and 2000. Later, the 2014 Law on Marriage and Family recognizes the
marital agreement regime again with several provisions playing a crucial role in the
protection of the property rights of spouses.

This chapter also analyses the consequences for marital property relations in three
cases, namely, divorce, inheritance and the annulment of marriage. As regards divorce, the
consequences for matrimonial property based on the matrimonial property regime of the
husband and wife are either the statutory property regime or the agreed-upon property
regime. If the husband and wife choose the property regime according to agreement, they
will settle the marital property relationship based on that agreement. In contrast, the
division of common property will be resolved based on the principle of halving and taking
into account other factors, including contributions, faults, circumstances, and preference
for women and children, if the spouses do not agree otherwise. In terms of succession, joint
property is divided equally if one of the spouses dies. The surviving spouse is entitled to
inherit from the deceased spouse in the first line of inheritance according to the law if the
deceased did not leave a will. As far as annulment of illegal marriage is concerned, the
property relationship is treated as cohabitation to be settled in accordance with the Civil

Code and other relevant laws, if there is no agreement.

3.1 General principles of family law and their impact on matrimonial property

law

Vietnamese history saw invasions from China, France, and the United States,!8?
respectively, so these countries have influenced all branches of law in Vietnam. Therefore,
the regulation of the basic principles of the Acts on Marriage and Family varied according
to the historical period. To understand the principles of family law completely, one should
consider the fundamental rules in Vietnam’s Civil Code that serve as a guideline for all
civil relations, including family relations. During this first step in the process of analysis,

the relationship between civil and family law will be shown. Marital property law, which is

181 Diep, Doan Thi Phuong “Ché D¢ Tai San Thoa Thuan Giita vo va Chong Theo Quy Dinh Cua Luat Hon
Nhéan va Gia Pinh” accessed 24 December 2021.
132 Taylor, K.W., A History of the Vietnamese 300.
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derived from these primary rules, is also considered in depth in this study. It will be
clarified and interesting to see how the civil and family regulations of Vietnam compare to
European counterparts like Hungary.

The principles of family law and their impact on matrimonial property law underwent
several changes from the formation of the State to modern times in Vietnam. The
fundamental principles of family law may be considered in three main stages, such as, the
French colonial time, Northern Vietnam’s independence since 1945, and the modern time.
Besides, family law has a close relationship with civil law, which is a general regulation to
control civil legal matters, including family matters. Vietnamese law does not divide the
system of laws into public and private law as some European countries did in the 19th
century. The term private law first appeared in Europe in 1985,!8 referring to the civil law
system, which is different from the common law system that exists in Commonwealth
countries. The civil code is the primary source of law in the civil law system. Vietnam’s
law is contained in a collection of various statutes such as the constitution, civil law,
criminal law and administrative law, and the civil one governs matters such as marriage,

property, labour, trade, civil relations involving foreign elements.
3.1.1 Principles of Vietnamese civil law relating to family law

Since the country's reunification in 1975, Vietnam’s National Assembly has
promulgated the Civil Codes of 1995,'%* 2005'%5 and 2015 respectively, which have played
a crucial role in regulating private law relations. The Civil Codes of 1995 and 2005,
however, were not legally defined as the fundamental law of the private legal system and
were quite different from the 2015 Civil Code. According to Article 4 of the 2015 Civil
Code, the Civil Code is defined as the foundation and general law governing civil,
commercial, marriage and labour relations between individuals and legal entities formed
on the principle of free will, voluntariness, equality and self-responsibility among the
participants. These civil relations themselves are also regulated in specific statutes, such as
the Marriage and Family Law of 2014, the Commercial Law of 2005'%¢, and the Labor
Code of 2019'%. To some extent, regulations within specific laws do not cover all arising
civil relations; in such cases the Civil Code of 2015 is to be applied, as a rule, to resolve
civil disputes. The 2015 Civil Code has perfected a legal mechanism to ensure the

consistency, stability and predictability of the legal system governing civil relations. It

183 Klaus-Heiner Lehne, “Perspectives of European Private Law ERA-Forum 2-2002” accessed 24 April
2020.

184 Civil Code 44/1995/QHO09 was issued by the 09th Vietnamese National Assembly on October 28, 1995.

185 Civil Code 33/2005/QH11 was issued by the 11th Vietnamese National Assembly on June 14, 2005.

186 Commercial Act 36/2005/QH11 issued by the 11th Vietnamese National Assembly on June 14, 2005. This
law is effective as of January 1, 2006.

187 Labor Code 45/2019/QH14 issued by the 14th Vietnamese National Assembly on November 20, 2019.
This law is effective as of January 1 year 2021.
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clearly defines five basic principles, including equality; freedom, voluntary commitment,
agreement; goodwill and honesty; respect for the interests of the nation, the public, the
others and the bearing of self-responsibility for the people.

Regarding Hungarian civil law, Andrea Hegedls (2015)!%% also mentioned the basic
relationship between civil law and family law. Hungarian family law is contained in Book
IV of Act V of 2011 on the Civil Code. Generally speaking, there is a basic similarity
between different national legal systems, which shows the connection between civil and

marriage issues on a daily basis.

3.1.1.1 The principle of interpretation

According to Article 2 of the Vietnamese Civil Code of 2015, all civil rights are
recognized, respected, protected, and guaranteed under the Constitution, the Civil Code,
and Statutes. Civil rights may be limited as prescribed by law in exceptional circumstances
for reasons of national defence and security, social safety and order, social ethics, and the
community’s health.

The Civil Code is a general law that applies to civil relations, and other specific laws
relating to civil spheres need to harmonise with this Civil Code; in particular, marriage and
family relations form part of such civil affairs. Typically, Chapter XIII on Ownership of
the Civil Code of 2015 is to be applied to settle marital property disputes if Chapter III of
the Marriage and Family Law of 2014 does not lay down sufficient rules to cover all
marital property conflicts. Besides, if another relevant law contains regulations that
infringe or conflict with the Civil Code, the regulations of the Civil Code must be applied
and have priority, except for international agreements that the Socialist Republic of
Vietnam signed with other states and recognised as having priority with regard to
compliance.

The 2015 Civil Code has made some significant changes to the basic principles in
comparison to the 2005 Civil Code, which laid down too many specific provisions on
cases, leading to limited civil rights or impeding mutual civil consent. Unlike, the Civil
Code of 2005, the 2015 Civil Code no longer stipulates regulations that respect ethics,
good traditions and reconciliation as fundamental principles. The 2015 Civil Code moves
these contents into chapter XI on the relevant principles of the establishment and
performance of ownership rights and other rights over property (Article 160 of the 2015
Civil Code). The abrogation of previous cumbersome principles in the Civil Code of 2005
encourages the freedom of civil transactions, but still ensures compliance with Vietnam's
legal policies. The codification of basic principles in the 2015 Civil Code has a significant

impact in practice, creating common legal standards and rules, guiding individuals and

188 Andrea Hegediis, Polgari Jog: Csaladjog 25-59.
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legal entities in civil exchanges, and ensuring the transparency of law. Thereby, they
minimize legal abuse and evasion of law, especially in contracts involving foreign
elements or recognition and enforcement of arbitral awards. For example, many decisions
of domestic and international arbitrators have not been recognized and enforced in
Vietnam by the Vietnamese Court due to violating prolix basic principles prescribed in the
2005 Civil Code (as defined in Article 759 (3) of the 2005 Civil Code). As a result, foreign
partners often required the application of their national laws when they signed contracts
with Vietnam to prevent their contracts from being invalidated by the previous
cumbersome principles of the Civil Code. This lack of clarity generally caused loss of
priority for Vietnamese partners when partners were not in favour of applying Vietnamese

law.

3.1.1.2 The principle of good faith and trustworthiness

Article 3 (3) of the 2015 Civil Code stipulates that each person must establish,
exercise, or terminate his/her civil rights or obligations guided by the principle of goodwill
and honesty.

The first principle of goodwill and sincerity is applied in relations between the
contracting parties when they conclude or perform the contract. Besides, if the contract
affects the interests of an impartial third party, the impartial third party is protected by this
principle. The parties in civil relations must be honest and act in good faith to ensure the
legitimate rights of the involved parties and of the innocent third party. The protection of
sincere third parties is necessary to promote civil exchanges and honesty between the
parties. If any party is dishonest, he/she is responsible for compensating for his/her act.

In some cases, the Law on Marriage and Family will not protect a third party’s
deceptive behaviour in establishing and conducting transactions with a spouse related to
bank accounts, securities accounts, and other movable assets. In the case of ownership
registration, this transaction is declared invalid according to the instructions in Article 8 of
Decree 126/2014'%°, Accordingly, a third party shall be regarded as not acting in good faith
in the following cases:

“l. He/she/it has been provided with information by a spouse under Article 16 of
Decree 126/2014 but still establishes and makes transactions against such information.

2. The husband and wife have made public, following relevant laws, their agreement
on possession, use, and disposition of property, and a third party has known or must know
about this agreement but still establishes and makes transactions against such agreement.”

Besides, Article 16 of Decree 126/2014 mentions provision of information on the agreed

139 Decree 126/2014/ND-CP dated December 31, 2014 by The Vietnam’s Government. This Decree sets forth
several Articles and Measures for implementation of the law on Marriage and Family 2014.
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matrimonial property regime in transactions with third parties as follows: “In case of
applying the agreed matrimonial property regime, when establishing and making a
transaction, a spouse shall provide a third party with relevant information. If a spouse fails
to perform this obligation, the third party shall be regarded as acting in good faith and
have his/her/its interests protected in accordance with the Civil Code.” This means the law
would not protect a dishonest third party in a transaction with spouses having a marital
agreement if he/she must have known or must know about this agreement but still
establishes and makes transactions against such agreement.

3.1.1.3 The principle of expected manner and equality

The establishment, exercise, and termination of civil rights and obligations may not
infringe national interests, public interests, lawful rights, and interests of other persons
(Article 3(4) of the 2015 Civil Code). Lawmakers expect individuals and legal entities
participating in civil law relations to behave appropriately. Ethical conduct guarantees the
public order and protects the interests of other entities. For example, Articles 207 to 220 of
the 2015 Civil Code govern rules of conduct relating to co-ownership of property. In the
case of marital property, if the couple has common property, the management, use, and
disposition of common property must comply with the principles of co-ownership.

Besides, Article 3 (1) of the 2015 Civil Code states: “Every person shall be equal in
civil relations, may not use any reason for unequal treatment to others, and enjoy the same
protection policies of law regarding moral rights and economic rights.” In civil relations,
all parties are equal and must not use differences in ethnicity, gender, social composition,
economic circumstances, beliefs, religion, educational level, occupation as a reason to treat
the other as not equivalent. Nowadays, equity and equality are often mentioned when it
comes to guaranteeing human rights. Equity is not the same as equality, and at the same
time, not all inequality may be inequity. The concept of inequity adopted by the World
Health Organization is that of unnecessary, avoidable, and unjust inequalities. The
principle of equality is directly associated with human rights, as is the right to equality.
Thus, equality is an empirical concept, but equity represents an ethical imperative related
to the principles of social justice and human rights. It is likely that human rights treaties all
enshrine the principle of equality as a goal that nations are legally obligated to achieve,
while equity is an essential tool for giving each person according to their needs.!® Due to
the influence of the ideology regarding the husband as the head of the household in feudal
times, statistics in 2011 by the General Statistical Office showed that men still play the role

of head of the household both in urban and rural areas. The statistics of 2009 on urban

190 Facio and Morgan, “Equity or Equality for Women Understanding Cedaw’s Equality Principles” 1133~
1170.
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areas in Vietnam shows that households with a male head account for 68.1% of
households, while those with a female head of the household account for only 31.9%.'!

(see Figure 7)

HEAD OF HOUSEHOLD BY GENDER
IN URBAN AREAS IN 2009

W Man M Woemen

31.90%

Figure 7. Head of household by gender in urban areas in 2009'%°

3.1.1.4 Prohibition of abuse of law

Each person establishes, exercises and terminates his/her civil rights and obligations
based on entering into commitments and agreements freely and voluntarily. The law
provides a mechanism for reimbursement through claiming damages or allowing a third
party to act on the obligation of the obligor. Also, civil law requires a legal agreement to be
respected by individuals, legal entities, or other subjects.

Article 3 (5) of the Civil Code 2015 stipulates that each person shall be liable for
his/her failure to fulfil or the incorrect fulfilment of any such civil obligations. In civil
relations, the parties’ acts are entirely voluntary; neither party may coerce, threaten or
impose his or her will on the other party, prohibit or prevent him or her from acting. If one
party acts to force the other party to the contract to do something or to prohibit or prevent
him or her from doing something, the effects of the agreement may be declared invalid, or
the aggrieved party may request termination of the contract. With a view to promoting

freedom of agreement, once a transaction is established without mutual consent, it is

191 General Statistic Office, “Céu Triic Tudi, Giéi Tinh va Tinh Trang Hon Nhan Cua Dan S6 Viét Nam Nam
20097 5.
192 [bid.
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considered unsatisfactory. If a person violates the voluntary elements in civil law, he/she
may be subject to criminal or administrative liability.

From a comparative perspective, there are significant similarities from the aspect of
civil legal principles between Vietnam and Hungary — a member state of the European
Union. For example, the first introductory provision in Act V of 2013 of the Hungarian
Civil Code!®? states that “the Civil Code governs the property and personal relations of
persons under the principle of interdependence and the principle of equality” (Section
1:1). Also, Sections 1:2 to 1:6, in turn, recognize that all parties involved in civil law
relations should abide by the Fundamental Law and the Civil Code based on mutual
respect, goodwill, and honesty. If either party violates the Civil Code or infringes the
public interests and personal interests involved in civilization, he or she will be liable
under Hungarian laws. It also addresses the judicial process that shall be applied if a
person infringes public and personal interests (Section 1:6). In general, the basic principles
of the Vietnamese and Hungarian Civil Codes have similar content, both respect public and
private interests, highly value equality, and interpret the Civil Code and Statutes based on

the Constitution.
3.1.2 General principles of family law in Vietnam

The 2014 Law on Marriage and Family has nine chapters and 133 articles. This law
adheres to the fundamental principle of “voluntary, progressive marriage, monogamy and
equality of husband and wife.” This principle is derived from and interpreted based on the
Constitution, which stipulates that men and women have the right to marry and divorce,

and the right to equality and respect for each other (Article 36(1)).
3.1.2.1 The principle of voluntary and progressive marriage and monogamy

It is the most essential and fundamental principle of the State’s marriage and family
protection regime. Voluntariness encourages the spouses to express their free will as
subjects in personal and property relationships in marriage and family life. This is the
progressive principle of modern marriage relations, which is different from the concept of
feudal times. The progressive principle is the concretization of the central ideology
“abolishing backward customs and practices in marriage and family” in Vietnam. From
family life, backward and patriarchal ideas should also be removed to ensure progress and
democracy.

The principle of monogamy is the primary and necessary principle to be able to build,

perfect and protect the progressive marriage and family regime with a view to the essential

193 Act V of 2013 of The Civil Code has been in force since 15 March 2014.
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nature of love. This principle has wholly denied the polygamy system that has been
recognized for a long time in Vietnamese social history.

The principle of equality of husband and wife continues to affirm the progressive
thinking of Vietnam in the determination to build families - the cells of society based on
solidity, freedom, and progress. Aspects of women and gender equality constitute an issue
that is a concern for the whole world. Today, women continue to be recognized as having
an equal role in society and careers. The family - it is a legitimate aspiration that needs to
be cared for, respected, recognized, and protected by the State. Vietnam has achieved
success in promoting gender equality and empowering women. The most significant
achievements are the removal of disparities in educational access between boys and girls.
However, the ultimate practical implementation of equality has not been achieved. For
example, women have “a lower wage than men, and this wage gap did not decrease during
the period 2004-2008. Women are more likely to have to do housework than men even
after working hours.” “It means that women have a greater work burden than men. The
difference in daily housework hours between men and women is higher in urban areas than
in rural areas and higher for Kinh/Hoa than for ethnic minorities.”

According to the World Parliament Union’s report in 2011, the percentage of women’s
political participation in Vietnam ranked 43" in the world, down from 36" in 2010 and
2009, the 33" in the year 2008, the 31% in the year 2007, the 25" in the year 2006 and 23
in the year 2005. Vietnam is one of 21 countries that saw a sharp decline in the proportion
of women in politics in 2011, while China has an extremely high percentage of women in
politics at the local level - 43%.1%4

Although the law stipulates that women and men have the rights and ability to
implement and manage sustainable resources, they are aware that this exercise of rights
varies depending on access to land. Vietnam’s Action Aid Research and Development
Organization released the survey results “Women's access to land based on the status of
issued common land use right certificates”. In 2011, Nidhiya Menon, Yana Van Der
Meulen Rodgers, and Huong Nguyen !> showed that the number of land use rights
certificates held by men was five times higher than those of women during the period
2004-2008. Only 15% of land use rights certificates were held by both men and women in
2004, which did not change much in 2008 with 20%. This meant that the husband was the
one who usually had ownership of the common property. Another study about equality in
Vietnam showed that “for people above 14 years old, men still have higher education and a
higher rate of literacy than women. Gender inequality in employment is still persistent with
women having lesser wages in employment than men during the period 2004-2008.”

Women are more likely to have to do housework than men even after the working hours

194 United Nations Viet Nam, “Women Participate in Politics in Vietnam” accessed 3 April 2019.
195 Menon, Nidhiya, Yana van der Meulen Rodgers, and Huong Nguyen, “Women’s Land Rights and
Children’s Human Capital in Vietnam” 18-31.
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for income, meaning that “women have a greater workload than men. The difference in
daily housework hours between men and women is higher in urban areas than in rural
areas, and also higher for Kinh/Hoa than for ethnic minorities.” The 2014 Act encourages
the couple to have their title on certificates of common land use right by exchanging new
certificates if the wife wants to have her name on these certificates to represent co-
ownership. To raise such awareness for women, the government should offer much more
propagating policies and laws on exchanging old certificates for new ones recording both
spouses’ title to the right of use of common land, which should be presented to the public
as an extremely significant social activity. Moreover, as mass organizations established
voluntarily, to uphold the law and protect the rights of members, the Farmer's Union,
Women's Union, and other member organizations of the Vietnam Fatherland Front cannot
stay out of this activity. Propaganda activities on policies and laws on the issuance of
exchanged certificates have attracted active participation and facilitated the promotion of
the role of mass organizations in propaganda to raise awareness for their members about
equality.!”® (see Figures 8 and 9)

LAN USE CERTIFICATE HELD BY DIFFERENT GROUPS
IN 2004

H Manonly ®Womanonly mBoth

Figure 8. Land-use right held by different gender groups in 2004"’

19 Viet Cuong, Nguyen, “Gender Equality in Education, Health Care, and Employment: Evidence from
Vietnam Gender Equality in Education, Health Care, and Employment: Evidence from Vietnam” 15-20.

97 Menon, Nidhiya, Yana van der Meulen Rodgers, and Huong Nguyen, “Women’s Land Rights and
Children’s Human Capital in Vietnam” 18-31.
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LAND USE RIGHT HELD BY DIFFERENT GROUPS IN
2008

H Man only ®mWomenonly mBoth

Figure 9. Land-use right held by different gender groups in 2008'%
3.1.2.2 The principle of equality in marriage relations

This principle is prescribed in Article 2 (2) of the 2014 Act on Marriage and Family as
follows: “Marriage between Vietnamese citizens of different nationalities or religions,
between religious and non-religious people, between people with beliefs and people
without beliefs, and between Vietnamese citizens and foreigners shall be respected and
protected by law.” Vietnamese Law always respects and protects the marriage relationship
established between Vietnamese citizens of different ethnic groups, religions, and beliefs,
or between the Vietnamese and foreigners. Individuals who are eligible for marriage have
the right to freedom of marriage in Vietnam. Deception, coercion or exerting influence on
the other are strictly prohibited in marriage and subject to legal sanctions (civil,
administrative, criminal) according to the acts and seriousness of the violations. The law
does not discriminate in marriage. Individuals who meet the conditions for marriage are
entitled to get married regardless of their status, social background, gender, ethnicity,
religion, and nationality. Vietnam, however, has not recognized same-sex marriage

because of the cultural and natural factors in the marriage relationship.

198 Menon, Nidhiya, Yana van der Meulen Rodgers, and Huong Nguyen, “Women’s Land Rights and

Children’s Human Capital in Vietnam” 18-31.
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3.1.2.3 Principles for building a prosperous, progressive and happy family

The principle protecting the rights of family members specified in Article 2 (3) of the
2014 Law on Marriage and Family is that family members must be obliged to respect, care
for and help each other. Parents and grandparents must not discriminate between children.
It can be said that this is a provision full of humanity and represents the remarkable
progress of Vietnamese lawmakers. This provision had already been mentioned in the 1959
Law on Marriage and Family - the first Marriage and Family Act after the country’s
reunion. Expressly, Article 2 of the Marriage and Family Law of 1959 stipulated
“Eliminating the remnants of the forced feudal regime, respecting men and women,
respecting the rights of children.” According to Article 1 of the Marriage and Family Law
of 1959, “The State guarantees the full implementation of a free and progressive marriage
regime to build happy, democratic, and harmonious families, in which everyone unites to
love each other, help each other to progress together.” Thus, the newly issued 1959 Act on
Marriage and Family had regulations to eliminate outdated Confucian ideas that existed
thousands of years earlier. It encouraged the equality and happiness of individuals in
society. It had shown the determination of Vietnamese lawmakers to realize the goal of
building a happy and prosperous family. These rules have been upheld entirely by later

marriage and family acts.

3.1.2.4 Principles to protect the rights of women, children, the elderly, people with

disabilities, the interests of women and children

The 2014 Law on Marriage and Family safeguards the rights of children, the elderly,
people with disabilities, and the interests of women and children. This is one of the
fundamental principles of marriage and family law because these subjects are enormously
popular in the social relations arising in the field of marriage and family.

Article 2 (4) of the Marriage and Family Law of 2000 provided that “Parents are
obliged to bring up their children into citizens useful for the society, children are obliged
to respect, care for and support their parents, grand-children are obliged to respect, care
for and support their grandparents, family members are obliged to look after, care for and
help one another.” Since then, there are direct regulations for the protection of the rights of
the elderly, people with disabilities, women, and children. For instance, the Elderly Act of

2009 sets out rules that create conditions for participation in cultural activities,

19 The Elderly Act 39/2009/QH12 issued by the 12th Vietnamese National Assembly on November 23,
2009.
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education, sports, entertainment, tourism, and leisure. Some regulations prescribe working
conditions in conformity with their health and occupations suitable for the elderly. In terms
of vulnerable persons, the 2010 Act on People with Disabilities??° stipulates that people
with disabilities are entitled to equal participation in social activities, health care,
rehabilitation, education, and vocational training.

Moreover, women and children are two subjects of the protection of the rights of
mothers and children when the spouses' divorce. The State also has many documents to
protect children’s rights such as the Ordinance on the protection, care and education of
children of 1979, the 1991 Act on the protection, care and education of children, the 2004
Act on Protection, childcare and education and the current effective document- Child Act
0f2016.2°!

In practical implementation, the reality of protecting children’s rights needs to be
taken into consideration and many more measures are needed to improve such priorities.
Indeed, the sharp rise in sex ratios at birth in several major Asian countries, such as India
and China, is one effect of persistent strong son preference in a context of rapidly
contracting family size. Vietnam’s preference for sons has been confirmed by fertility and
contraceptive behaviour, as well as by ethnographic studies on the value of children.?°? The
analysis of the 2009 Census data indicates that the sex ratio at birth in Vietnam has
increased to an extent of 110.6 boys for every 100 girls in 2009, significantly higher than
the average biological standard, which usually fluctuates between 104-106 boys for 100
girls.2" The Vietnamese Government is genuinely concerned about the sex imbalance at
birth. Choosing a gender during the prenatal period is the direct cause of the sex imbalance
at birth. This is an illegal act, according to the provisions of the Ordinance on Population,
issued by the National Assembly Standing Committee in 2003 and Government Decree
No. 114, issued in October 2006. This issue is once again emphasized in the National
Strategy on Population and Reproductive Health 2011 - 2020. According to data analysis
and research monitoring the evolution of the sex ratio at birth at the national and provincial

level, there is an urgent need to provide timely policy interventions and a programme.

200 The People with Disabilities Act 51/2010/QH12 issued by the 12th Vietnamese National Assembly on
June 17, 2010.

201 Child Act 102/2016/QH14 issued by the 14th Vietnamese National Assembly on April 05, 2016. This law
took effect from June 1, 2017.

202 Bélanger, Jianye, Oanh, Le, and Viet Thanh, “Les Rapports de Masculinité 2 La Naissance Augmentent-
Ils Au Vietnam” 255-276.

203 General Statistics Office-Ministry of planning and investment, “General Census of Population and
Housing in Vietnam 2009 20.
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3.1.2.5 Principles of inheriting and promoting the fine traditions, culture, and ethics
of the Vietnamese nation in marriage and family

To ensure the preservation of the beauty in the family tradition of Asian culture in
general and Vietnamese in particular, Article 2 (5) of the 2014 Act stipulates that the
cultural traditions and fine ethics of the Vietnamese nation in marriage and family should
be promoted. This principle will serve as a guideline for the specific provisions of marriage
and family law, and the resolution of disputes.

According to Article 29 of the Marriage and Family Law of 2014, the spouse must
comply with the principles below, whether they have the statutory property regime or the
nuptial agreement regime, as follows:

First, “husband and wife have equal rights and obligations in the creation, possession,
use, and disposition of their common property without discrimination between housework
labour and income-generating labour.”

Second, the husband and wife must “ensure conditions for meeting their family’s
essential needs.”

Third, “when the exercise of property rights and performance of obligations of
husband and wife infringes upon lawful rights and interests of the wife, husband, their
family, or other persons, compensation shall be paid.”

Thus, the basic principles in Marriage and Family Laws are the reiteration of the basic
principles in civil law. Also, these laws are a true reflection of the development of
Vietnamese society throughout historical periods. In the feudal period, the patriarchal
principle was promoted, and the inequality between men and women was clearly shown.
During the French colonial time, the patriarchal law still existed, but the equality between
men and women was more taken care of and protected for women. From 1975 up to the
present period, Vietnam has increasingly asserted equality and autonomy in society as well
as among family members.

This principle of equality is affirmed throughout the world, which is not difficult to
find in any state of Europe. For example, The European Convention on Human Rights
(ECHR)?* sets out regulations that protect equality in family law and non-discrimination.
Studying the law in European countries, one may find, for example, that Act V of 2015 on
the Hungarian Civil Code contains Book 4 on Marriage and Family Law, which sets out
the basic principles of marriage and family. Specifically, part one of this book sets out the

204 Tt was formally called the Convention for the Protection of Human Rights and Fundamental Freedoms in
Europe and entered into force on 3 September 1953. It has undergone several amendments and
supplementations during the years. The current state of signatures and ratifications of the Convention and its
Protocols as well as the complete list of declarations and reservations are available at
www.conventions.coe.int.
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basic tenets of entities involved in marriage and family relationships. The principles are the
following: protection of marriage and family, protection of the child's interest, equality of
spouses, and lastly fairness and the protection of the weaker party. All principles affect the
child's position and his or her best interest.?’> Sections 4:1 to 4:4 stipulate that Hungarian
family law respects and protects marriage and family relations based on respect for
individual freedoms and cohesion between members in the family. The child’s legal rights
and interests are a priority in the family, especially those of children who are not yet
members. The husband and wife must behave equally in the exercise of their rights and
performance of obligations in relation to each other. Equality is not only practiced between
husband and wife but also among family members. Also, it must protect the disadvantaged
and the elderly, the needy, or the disabled. Thus, although the Family Law of Hungary and
Vietnam may have differences, the legal principles of marriage in these pieces of
legislation still have certain similarities. These are progressive principles recognized and
pursued by the legislative community in the world regardless of a civilized, advanced, and
equal society.

On comparing and analysing basic principles in civil and family laws, one may
observe different legal aspects throughout Vietnam’s legal history. In general, new
fundamental principles contain substantially more professional and progressive ideas than
they did in the past in terms of protecting a couple’s marital property interests. Indeed, they
are concerned more about equality, progressive marriage, monogamy, the interest of
women, children, the elderly and disabled people, which issues were not considered
consciously in feudal times. Moreover, if the basic principles of civil and family laws in
Hungary are taken into consideration in terms of comparative aspects, they seem like
Vietnam’s counterpart in general. In general, principles on Hungarian family law also
protect marriage and family, the child's interest, equality of spouses, fairness, and the
weaker party. These principles look like inevitable regulations that are mentioned in the

family laws of countries in modern times, Vietnam and Hungary included.
3.1.3 The general principle of the application of property regimes

According to current Vietnamese law, under Article 28 of the Law on Marriage and
Family, rules pertaining to the application of matrimonial property regimes are as follows:
“l1. Husband and wife have the right to choose to apply the statutory or premarital
property regime.
The statutory matrimonial property regime is prescribed in Articles 33 through 46 and
Articles 59 - 64 of the 2014 Law on Marriage and Family.

205 Szeibert-Erdds, Orsolya, “Parental Responsibilities and the Child’s Best Interest in the New Hungarian
Civil Code”143-150.

86



The premarital matrimonial property regime must comply with Articles 47, 48, 49, 50
and 59 of the 2014 Law.

2. Articles 29, 30, 31 and 32 of this Law shall apply regardless of the property regime
chosen by husband and wife.

3. The Government shall stipulate in detail the matrimonial property regime.”

First, on the basis of Article 28 of the 2014 Law on Marriage and Family, two types of
property regimes are recognized, namely, the premarital and statutory property regime.

If husband and wife choose the prenuptial property regime, the provisions from
Articles 47, 48, 49, 50 to 59 of the 2014 Law on Marriage and Family shall be applied to
resolve marital property issues. From the perspective of sub-law documents, Article 5 and
Article 6 of Joint Circular 01/2016 provide specified guidance on the prenuptial property
regime.

On the other hand, if husband and wife choose the default property regime of the
statutory one, regulations governing the property relationship shall be applied from
Articles 33 to 46 and Article 59 to 64 of the 2014 Law on Marriage and Family to resolve
their disputes. From the perspective of sub-law documents, Decree 126/2014, Section 2
Articles 9—-14, provides detailed guidance on the statutory property regime.

Second, there are still some general provisions applicable to the two property regimes
under Articles 29, 30, 31 to 32 of the 2014 Law. These are mainly general principles
applying to both the prenuptial agreement and the statutory property regime.

In terms of the couple’s rights and obligations relating to marital property, they “have
equal rights and obligations in the creation, possession, use and disposition of their
common property without discrimination between housework labor and income-generating
labor. Husband and wife have the obligation to ensure conditions for meeting their
family’s essential needs. If husband and wife have no common property or their common
property is not enough to meet their family’s essential needs, they shall contribute their
separate property according to their financial capacity. When the performance of property
rights and obligations of husband and wife infringes upon lawful rights and interests of the
wife, husband, their family or other persons, compensation shall be paid.”

Concerning transactions related to the home being the sole domicile of spouses, “the
establishment, making and termination of transactions related to the home being the sole
domicile of husband and wife shall be agreed by both of them. In case the home is under
the separate ownership of the husband or wife, the owner has the right to establish, make
and terminate transactions related to that property but shall ensure domicile for the
couple.” “Once spouses have transactions with third parties in good faith related to bank
accounts, securities accounts and other movable assets not required by law to be
registered for ownership and use”, they must comply with Article 32 of the 2014 Law. In
transactions with third parties in good faith, the spouse who is the holder of the bank or
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securities account shall be regarded as the person having the right to establish and make
transactions related to that property. “In transactions with third parties in good faith, the
spouses who possess a movable asset which is not required by law to be registered for
ownership shall be regarded as the person having the right to establish and make
transactions related to that asset in case the Civil Code prescribes protection of third
parties in good faith.”

Third, the prenuptial agreement property regime gives the two parties the right to
negotiate, but it may lead to the possibility that their agreements may be insufficient.
Therefore, the law has foreseen ways to deal with inadequate agreement on the property
regime of husband and wife in Article 59 of the 2014 Law on Marriage and Family and
Article 7 of Joint Circular 01/2016.

3.1.4 Principles of European Family Law on matrimonial property relations

between spouses

Although the European Member States have their own principles in terms of
matrimonial property relations, the EU has made out its principles as fundamental
regulations in the frames of the Principles of the Commission on European Family Law.
Regarding matrimonial property relations, Chapter 1 of the Commission’s fourth set of
Principles on Property Relations between Spouses consists of regulations pointing out
general rights and duties for the spouses. Similarly, equality is one of the fundamental
principles being mentioned in the European Family Law Commission’s Principles
similarly to other nations’ family laws all over the world. Spouses are equal not only with
regard to their rights but also their duties, including contribution to the needs of the family
according to their ability, and to the running of the household, the personal needs of the
spouses and the maintenance, upbringing and education of the children. In case one of the
parties breaches his or her obligation to contribute to the needs of the family, the other
spouse may request the competent authority to determine the contribution. Each spouse has
full legal capacity and in particular is free to enter into legal transactions with the other
spouse and with third persons. Protection of the family home and household goods is
among the basic duties of spouses and, in particular, administration and disposal of
matrimonial property should be put under control by both. This is true that any act of
disposal of rights to the family home or household goods requires the consent of both
spouses under the Commission’s principles. Any act of disposal by one spouse without the
consent of the other is invalid if the latter does not ratify it. As far as representation
between spouses is concerned, one spouse may authorise the other spouse to represent him
or her in legal transactions. Likewise, the Article 25 (1) of the 2014 Vietnamese Law on

Marriage and Family stipulates that one spouse may represent the other spouse in legal
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transactions, delegations of power based on agreements and legal regulations. The spouses
as addressees of EU Family Law are free to enter into marital property agreements. In the
same way, spouses should be free to enter into agreements determining their marital

property relationship with respect to Vietnamese family law.2%
3.2. Statutory property regime

After gaining national reunification in 1975, the law on marital property in Vietnam
has undergone many changes in such a way so as to ensure considerable fairness for
couples. Specifically, before reunifying the country, North Vietnam had gained
independence in 1945 and developed according to socialism. The 1959 Law on Marriage
and Family applied in the North at that time recognized only the existence of common
property in the marriage. Article 15 of the 1959 Law provides that husband and wife have
equal rights in the use and disposal of common property. The separate property was not
mentioned and recorded in the 1959 Law, so properties before and after the marriage
period belonged to the common property of husband and wife. In addition, the 1959 Law
had only recognized statutory property law as the default property model without
permitting the premarital agreement in property law. After unifying the country, from 1975
up to now, the Laws on Marriage and Family of 1986, 2000 and 2014 have been issued
respectively. Considering the provisions on marital property, the 1986, 2000 and 2014
Laws have all recognized the statutory property regime including common and separate
property. However, unlike the Law of 1986 and 2000, the 2014 Law recognizes not only
the statutory property regime but also the property regime based on a prenuptial agreement.
Once the couples start their married life, they may choose either the statutory property
regime or the premarital agreement property regime according to the 2014 Law. Thus, it
can be seen that the 1959, 1986 and 2000 Laws only recognized the statutory property law
regime and so they are different from the Law of 2014 recognizing both the statutory and
the agreed property regime. In addition, under the 1959 Law, only common property exists
in the statutory property model, so it is different from the 1986, 2000 and 2014 Laws.

The content of this part will focus on analysing the statutory property regime of the
2014 Law through current regulations, judgments and legal cases resolved in practice.

In terms of court judgments and decisions, according to the statistics on the official
website of the Court,?’” the field of marriage accounts for 312579 out of a total of 5999683
court judgments and decisions published. This shows that judgments and decisions about
marriage account for more than 52 percent of the total cases admitted by the Court.

206 Commission on European Family Law, “Principles of European Family Law Regarding Property

Relations between Spouses™ 1-10.
207 Judgments and decisions being published on the Court’s official website at
https://congbobanan.toaan.gov.vn
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Therefore, the resolution of disputes on marriage and family always plays an important
role in the practice of court adjudication (see Figure 10).
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Figure 10. Number of judgments and decisions published on the Court's official

website.?%%

When researching the concept of case law in the history of Vietnamese law, it is
almost impossible to see the term ‘case law’ used in feudal times. During the French
colonial period in Vietnam, from 1858 to 1954, case law was mainly used in training and
teaching law in the South of Vietnam'.2%® After that, the ally of France, the US replaced
France and ruled in the South and case law was also applied in the period from 1954 to
1975. From 1975 up to 2016, case law was hardly used officially, but only mentioned in
academic research. However, since 2016 up to now, case law has been officially
recognized through decisions following the case law of the Supreme People's Court. Up to
now, there have been 39 cases published on the website
https://anle.toaan.gov.vn/webcenter/portal/anle/anle. Out of a total of 39 wvalid legal
judgments, civil and commercial cases accounted for the largest numbers, with 21 and 8
respectively?!® (see Figure 11). Every year, the Supreme People's Court examines
judgments from all levels of Courts as a source of case law for construction. In the process
of applying case law, legal precedents can be cancelled if they no longer fit in with

practical judgments or they are codified into legal documents if necessary.

208 Judgments and decisions being published by the Court’s official website on

https://congbobanan.toaan.gov.vn
209 Dung, Le Tien, “Case Law in Vietnamese Legal System” 1-10.
219 Supreme People’s Court, Electronic Site of Case Law accessed 28 May 2021.
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Figure 11. Vietnamese case law regarding legal fields approved by The Supreme
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3.2.1 Principles regulating the statutory property regime

To begin with, “the statutory matrimonial property regime must apply when husband
and wife do not choose to apply a matrimonial property regime as agreed or their
agreement on the matrimonial property regime is declared invalid by a court in
accordance with Article 50 of the 2014 Law. 12

Secondly, when it comes to the statutory property regime, it consists of common and
separate property, prescribed by Articles 33 and 43 respectively in the 2014 Law.

Regarding Article 33 of the 2014 Law, common property of husband and wife can be
listed as follow:

“1. Common property of husband and wife includes property created by a spouse,
incomes generated from labor, production and business activities, yields and profits
arising from separate property and other lawful incomes in the marriage period; except
the case prescribed in Article 40 (1) of this Law, property jointly inherited by or given to
both, and other property agreed upon by husband and wife as common property.

The land use rights obtained by a spouse after marriage shall be common property of
husband and wife, unless they are separately inherited by, or given to a spouse or are

obtained through transactions made with separate property.

211 Supreme People’s Court, Electronic Site of Case Law accessed 28 May 2021.
212 Article 7 of Decree 126/2014.
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2. Common property of husband and wife shall be under integrated common
ownership and used to meet family needs and perform common obligations of husband and
wife.

3. When no ground exists to prove that a property in dispute between husband and
wife is his/her separate property, such property shall be regarded as common property.”

With respect to Article 43 of the 2014 Law, separate property of husband and wife can
be divided into several groups as follows:

“l. Separate property of a spouse includes property owned by this person before
marriage;, property inherited by or given separately to him/her during the marriage
period; property divided to him/her under Articles 38,39 and 40 of this Law; property to
meet his/her essential needs and other property under his/her ownership as prescribed by
law.

2. Property created from separate property of a husband or wife is also property of
his/ her own. Yields and profits arising from separate property during the marriage period
must comply with Article 33 (1) and Article 40 (1) of the 2014 Law.”

Thirdly, when husband and wife choose the statutory property regime, the provisions
in Articles 33 and 43 of the 2014 Law on Marriage and Family still allow spouses to merge
separate property into common property or divide common property over the marriage
period.?!® This means that spouses can change compositions of common and separate

property depending on their will.
3.2.2 Common property in the statutory property regime

The basis for determining common property is mainly mentioned in Article 33 of the
2014 Law on Marriage and Family. In addition, Article 9 to Article 10 of Decree 126/2014
provides additional guidance on a number of cases determining the common property of
husband and wife. Specifically, the common property of husband and wife can be listed as

follows:

3.2.2.1. Common property of husband and wife includes property created by
husband or wife, income from labour, production and business activities

The salary, in the sense of labour law, received during the marriage is the common
property and source of livelihood for most spouses. For example, wages include basic
wages and allowances such as allowances from job positions and responsibilities; working
in remote and isolated areas; income from labour, salary on job assignment; periodical or

irregular benefits, holidays bonus, and living allowances according to job positions.

213 Articles 38 and 46 of the 2014 Law on Marriage and Family.
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Income from production or business activities is actually the broadest category of income
from labour, including net profits (excluding taxes and operating costs).

Article 36 of the Law on Marriage and Family also notes “When husband and wife
reach agreement on either spouse’s use of the common property for business activities, this
spouse has the right to make transactions related to that common property on his/her own.
This agreement shall be made in writing”. For example, the spouses agree to contribute
common property of husband and wife to a joint-stock company. According to the couple’s
agreement, the husband who is the representative for the property owner will be a member
and shareholder in the joint-stock company. Although only the husband is allowed to
participate in company meetings and has the right to vote according to Articles 115-127 of
the 2020 Business Law,?'* the official income and income derived from -capital
contribution still belong to the common property of the couple.

Spouses have the right to use common property to contribute capital to a joint-stock
company. This capital contribution can be represented by a husband and wife and one
party can become a member of the company and can participate in voting and enjoy profits
in accordance with the law on enterprises. The property arising from this capital
contribution will belong to the common property of the husband and wife. However,
marital relations, and relations between shareholders as well as company management are
different stories as they are governed by the Law on Marriage and Family, and the Law on
Enterprises respectively. Therefore, there is no reason to mix the handling of divorce
between husband and wife with the handling of the relationship between two shareholders,
between shareholders and the corporate governance apparatus, between shareholders and

executives and administrators.!?

3.2.2.2 Yields and profits arising from private property constitute common property

Yields arising from separate property of husband and wife are considered natural
property acquired by a husband or wife from their own property; Income arising from a
spouse's own property is an amount earned by a husband or wife from the exploitation of
his or her own property. According to Article 33 (1) of the 2014 Law, these yields and
incomes belong to their common property during the marriage period, because they have
similar features to other earnings which are regular and frequent.

There is an understanding that if yields and profits arise from private property, these
yields and profits should belong to the private property of the original owner. However,
considering the nature of yields and returns as material benefits that arise regularly, it is

more appropriate to recognize these assets as common assets. For example, before getting

>!4 Business Law 49/2020/QH14 was issued by the 14th Vietnamese National Assembly on June 17, 2020.
*3 Vo, Tri Hao, ‘Tach bach quan h¢ hén nhan va quan h¢ c6 dong — Bao dam quyén tu do hop dong, quyen
tu do kinh doanh, quyén tai san’ accessed 2 February 2022.
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married, a woman has accumulated 500 million VND in savings and deposited the money
with the bank. This amount of money as well as the interest rate on savings from this
deposit belonged to her private property before marriage as prescribed in Article 224 of the
2015 Civil Code. However, if she gets married afterwards, the interest rates incurred on
savings belong to the common property of the spouses because it is income arising from
private property as prescribed in Article 33 (1) of the 2014 Law on Marriage and Family. If
the husband and wife terminate the marriage, the amount of the subsequent interest rate on
savings will turn into the wife's private property instead.

3.2.2.3 Other legal income during the marriage period constitutes common property

If property is other lawful income of a spouse during the marriage period, it may
include bonuses, lottery prizes, and allowances as prescribed by law that are considered as
common property, except for the case prescribed in Article 11 (3) of Decree 126/2014 .2
Common property also arises under the rule that “a spouse has the right to establish
ownership in accordance with the Civil Code for objects which are ownerless, buried,
hidden, sunk, dropped on the ground or left over out of inadvertence, stray cattle or poultry
and raised aquatic animals.”

It is difficult to list the types of bonuses and benefits that are part of the common
property, but typical incomes can be listed here as follows: 1) Unemployment benefits,
retirement benefits, pensions upon termination of a one-time job, policy allowance, injury
or disability allowance; 2) Bonuses associated with medals, noble titles, certificates of
merit; bonuses associated with works of the mind (intellectual property, inventions); 3)
Scholarships, training allowances; 4) Bonuses or in-kind bonuses for completing an
assigned task with good results (sports competition, performance) or for performing well in
a job with a promise of reward (finding the missing item, passing a test of courage,
patience or endurance, setting a Guinness record, answering quiz questions correctly,
correctly predicting sports performance); 5) Unexpected bonuses due to good performance
of a job to please the rewarded, even though the latter did not promise the reward before
(preventing theft, robbery; helping firefighting; saving the victim’s property during a
disaster).

In addition, lottery money is still determined as the common property of husband and
wife during the divorce preparation period, because they are still legally married, so this is
still their common property, except for winning the lottery upon the moment the divorce
judgment takes effect, which is considered private property.

216 According to Article 11 (3) of the Decree 126/2014, these allowances will be the couple’s separate
property as follows: “Allowance or incentives receivable by a spouse as prescribed by the law on preferential
treatment toward persons with meritorious services to the revolution; other property rights associated with the
personal identification of a spouse.”
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Similarly, prizes obtained during the marriage period belong to the common property
of husband and wife. For example, the wife purchases household necessities at the
supermarket. At the supermarket, there is a program of gratitude to customers to win the
prize for customers who shop at the supermarket with bills from 500,000 VND or more.
Luckily, she was awarded the first prize with a famous brand-named motorbike by the
supermarket. This motorbike is considered common property because it was won by
winning the prize during the marriage period. The reason is that the law stipulates that
prizes won during the marriage period are common property because the material benefits
are obtained by luck. Therefore, both should enjoy luck in order to increase solidarity and

love in the family.
3.2.2.4 Property given or inherited together constitutes common property

A gift is part of the common property only when the donation is clearly identified as
being given to husband and wife or the nature of the donation implies that it is meant as
common property. For a donation of real estate, it is necessary to have a donation contract
showing that a spouse enjoys the same property.

However, Case Law No. 03/2016/AL additionally recognizes the case where parents
donate land use rights that are still shared property of their spouses, although the donation
contract is not established in the prescribed form but through special circumstances as
Hong v. Nam.?'7 According to the above case, the husband and wife, who married in 1992
and divorced in 2009, had a dispute about an area of 80 square meters which was offered
orally by the husband’s parents-in-law without executing an official contract of donation of
property in 1992. In 1993, the husband’s parents-in-law agreed to the couple living
separately in a four-storey house built by the parents-in-law, who had the land use right as
well. In 2001, the authorized commune organized the registration for households in this
region issuing a land use right certificate for declared households. The couple went to
declare their property to the village office, underwent the procedures and was granted a
land use right certificate number U060645 for 80m2 of land in the name of the couple. In
2002, the couple built a solid two-storey house and afterwards built a third floor in 2005. In
2009, when they divorced, the parties had a dispute over land use rights with the husband’s
parents-in-law.

Regarding the legal issue arising from this case law, Article 467 (1) of the 1995 Civil

Code requires donations of real estate to be made in writing and certified by the State

27 Approved by the Council of Judges of the Supreme People's Court on April 6, 2016 and announced under
Decision 220/QD-CA dated April 6, 2016 of the Chief Justice of the Supreme People's Court. Cassation
Review Decision 208/2013/DS-GDT dated May 3, 2013 of the Civil Court of the Supreme People's Court on
the "Divorce" case in Hanoi between the plaintiff (Ms. Do Thi Hong) and the defendant (Pham Gia Nam);
Persons with related rights and obligations are Mr. Pham Gia Phac, Ms. Phung Thi Tai, Mr. Pham Gia On,
Ms. Pham Thi Lu, Mr. Bui Van Dap, and Ms. Do Thi Ngoc Ha.
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Notary Public or authenticated by a competent People's Committee (corresponding to
Article 467 (1) of the 2005 Civil Code; Article 459 (1) of the 2015 Civil Code).?!®
However, in reality, in many cases, family members who are parents, siblings donate land
use rights to children and family members verbally without signing a contract of donation
of property, which leads to serious consequences regarding the problem of asserting land
use rights.

The resolution of Case Law 03/2016/AL is based on the will of the related parties to
determine the effectiveness of the donation. Accordingly, civil transactions can be
expressed verbally, in writing or by specific acts (corresponding to, Article 124 (1) of the
2005 Civil Code; Article 119 (1) of the 2015 Civil Code). Case law 03/2016/AL argues
that the husband and wife had been granted the right to stay on the land belonging to the
husband’s parents-in-law since 1993. In 2001, when the authorized commune had the
policy of registering and issuing land use right certificates, the couple registered for the
right to use land without signing a contract on the donation of property with the parents-in-
law. The Court believed that during the process of building a house on this land, no one in
the household of the parents-in-law had any objections. Thus, the Court ruled the
husband’s parents-in-law had given the couple the right to use the land in the form of a
verbal contract, although the requirements for the donation of land use rights according to
the 1995 Civil Code must be in written form.?!® The Court explained that it was very
common to see parents giving their children an area of land verbally and without
paperwork in reality. Then the children built solid houses on that land area to serve as their
place of residence. They also conducted the procedure for land registration and were issued
a certificate of land use complying with the order, land law, and other relevant laws.
Therefore, the parents supposedly agreed to the donation of the land use right to their
children and could not recall it.??* Case law 03/2016/AL proved that conducting land
registration and being granted a certificate of land use right are conditions to find the
husband and wife have been donated the land use right.

In addition, inheritance only belongs to the common property of husband and wife, if
the content of the will mentions that both spouses are heirs in respect of the same inherited
property. This means that if the husband or wife receives an inheritance from somebody,
this succession belongs to the separate property of a spouse.

218 ATIM Law Firm, Analyzing Case Law 03/2016/AL accessed 4 October 2021.

219 Disputes arose at the time of the 1995 Civil Code taking effect, so the Judicial Council of the Supreme
Court applied the 1995 Civil Code as a legal basis for dispute settlement.

220 TNHH LNT Law Firm and Coworker, “Some Comments on the 10 Case Law Were Published by the
Judicial Council of the Supreme People’s Court ”” accessed 25 May 2021.
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3.2.2.5 Other property agreed by husband and wife to be considered as common
property

Merging separate property of husband and wife into common property is one of the
typical provisions that spouses can agree on with regard to other property considered as
common property. Specifically, Article 46 of the 2014 Law on Marriage and Family
stipulates that

“I. Separate property of a spouse shall be merged into common property according to the
agreement between the husband and wife.

2. For property merged into common property whose transactions are required by law
to be under a certain form, the merger agreement must ensure that form.

3. Unless otherwise agreed by husband and wife or prescribed by law, obligations
related to separate property already merged into common property shall be performed
with common property.”

In the absence of a specific provision of the written law, the provisions of the general
law on the validity of a contract can be used to determine the effective date of the
transaction of turning private assets into common assets. In principle, the merging of
private assets into the common assets block is effective from the moment the transaction is
established. In cases where the property to be combined is housing, land use rights, and
properties subject to the registration of ownership, the consolidation of the property is
effective from the time of registration.

3.2.2.6 Land use rights acquired by husband and wife after marriage

Article 34 of the 2014 Law on Marriage and Family stipulates /. “For a common
property which is required by law to be registered for ownership or use, both spouses shall
be named in the ownership or use right certificate, unless otherwise agreed by the couple.
2. In case only one spouse is named in the property ownership or use right certificate,
transactions related to such property must comply with” Article 26 of the 2014 Law. “Any
dispute related to that property shall be settled under Article 33 (3) of the 2014 Law.”
Meanwhile, Article 98 (4) of the 2013 Land Law??! stipulates the principle relating to
granting the use right certificate “In case land use rights, or land-use rights and the
ownership of houses and other land- attached assets or the ownership of houses and other
land-attached assets are/is the joint property of husband and wife, the full names of both
husband and wife must be recorded in the certificate of land use rights and ownership of

houses and other land-attached assets unless husband and wife agree to record the full

22! Land Law 45/2013/QH13 was issued by the 13th Vietnamese National Assembly on November 29, 2013.
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name of only one person. In case land use rights, or land-use rights and the ownership of
houses and other land-attached assets, or the ownership of houses and other land-attached
assets are/is the joint property of husband and wife, and the granted certificate only
records the full name of the husband or wife, a new certificate which records the full
names of both husband and wife may be granted if requested.”

Article 20 (19)(b) of Circular 58/2020%2? stipulates that “if vehicles are the common
property of husband and wife, a voluntary declaration by the owners that it is the common
property of husband and wife, the full names and signatures of husband and wife must be
fully inscribed in the vehicle registration certificate.” Thus, for assets of great value, the
law requires registration of ownership and use rights as well as a certificate of ownership
and use, in which common property of husband and wife will be shown. When the couple
exercises the rights to these common properties, the consent of both husband and wife is
required.

In addition, the land use rights established after marriage belong to the common
property of husband and wife. See, for example, the People's Court's judgment No.
38/2018/DS-PT dated January 26, 2018, on the request for recognition of private property.
According to this case, the husband and wife got married in 1984. In 1987, the husband
received the transfer of land from the seller. In 1996, the husband was granted a certificate
of land use right by the district People's Committee for the entire above land area. On
October 21, 2016, the wife had a separate civil obligation to fulfil toward X, so the district
Civil Judgment Execution agency verified the wife's financial circumstances with a view to
executing the judgment. The wife has declared the above land to secure the judgment
execution for a separate debt to X, but the husband did not agree because he thought this
was his own property. Therefore, the husband sued to request the Court to recognize the
above-mentioned 16,090 square meter land as his own property. However, the People's
Court of the province decided to uphold the first instance judgment and did not accept the
husband's request to initiate a lawsuit on the request for recognition of the above-
mentioned land area as private property. The court argued that the husband and wife were
married in 1984; it was not until 1987 that the husband received the transfer of land during
the marriage period. Thus, this land was transferred during the marriage of the husband and
wife. Second, the husband also has no evidence that this is his own property, there is no
evidence that this is the land purchased from the gold he was given by his parents as
declared.?? If husband and wife think that the land use rights acquired after their marriage
are separate property, they must prove that such rights have been acquired through
receiving separate inheritance, being given separately or as a result of doing transactions

222 The Ministry of Public Security issued Circular 58/2020/TT-BCA on June 16, 2020, governing the
process of awarding and cancelling road motor vehicle registration and number plates. From August 5, 2020,
this Circular will be in effect.

223 Ngoc Nhi, “Recognizing Private Property during Marriage” accessed 20 October 2021.
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with separate property. In principle, if the land use rights are common property of husband
and wife, their title must stay in the certificate of land use right according to the provisions
in Article 34 of the 2014 Law on Marriage and Family and Article 12 of Decree 126/2014.
Thus, the law requires husband and wife to jointly sign their names on the land use right
certificates if the land is their joint property. However, judicial practice shows that many
certificates of land use rights only stand in the name of the husband even though this land
use right was formed during the marriage period.?** If there is a dispute about the
determination of land use rights as common property or the private property of the
husband, how will the Court handle it? The Court argues that the land use rights are
formed during the marriage period, excluding property inherited or given separately, or
property created from separate property inherited, so the land use right is considered the
common property of the couple. Therefore, in order to determine that the land use right is
private property, the husband or wife must prove that the land use right has been
transferred in consideration of his/her own money, or it has been donated, or received as
inheritance and he/she has the full right to carry out the registration procedures for the use

and ownership rights of that private property.

3.2.2.7 Property with no ground to be considered private property constitutes

common property

The limitation of listing the common and private property in the statutory property
regime is that it is impossible to cover all items of property actually arising during married
life. Therefore, in order to have a comprehensive provision for determining the common
and private property of husband and wife, lawmakers have fulfilled this wish in Article 33
(3) of the 2014 Law on Marriage and Family. Accordingly, in cases where there are no
grounds to prove that the disputed property is the private property of each party, that
property is considered common property. With this provision, it can be said that the law
favours common property of husband and wife during the marriage period over private
property. However, this provision is appropriate because marriage inherently promotes
community, loving solidarity of the family. Once the property is formed but there is no
specific regulation, or there is no evidence proving that the property is owned by one party,
it should be determined that the property belongs to husband and wife. In addition, the
contributions of common property and private property of the two parties in the process of
creating a common life are sometimes difficult to calculate. Therefore, for reasons of the
unclear evidence of the formation of the property, it is considered a common property to

promote complete family affection.

224 Hong, Tran Thi, “The Relationship between Spouses in the Name of Housing and Land Certificates:
Current Status and Impact Factors” accessed 21 May 2021.
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For example, the husband and wife got married in 2010 and bought a house in the
centre of a big city for 2 billion VND. To buy this house, they used 1 billion VND
accumulated by husband and wife in 5 years of living together, 300 million VND given by
the husband’s father to the couple, 700 million VND transferred by the wife from her own
land plot. Thus, this house was formed during the marriage period, so it is defined as the
common property of husband and wife. However, in terms of effort and contribution, the
wife has contributed more than the husband in the process of creating the property. It is
sometimes unnecessary to calculate who contributes more if they continue to remain
married. The calculation of contributions is really required only when the husband and
wife need to divide the property. For example, if their married life is not happy, they file
for divorce and request the Court to divide the property, and then the wife can ask the
Court to give her a bigger share according to the provisions of Article 59 (2)(b) of the 2014

Law on Marriage and Family.
3.2.2.8 The special features of wedding gold, dowry, and pre-wedding property

It is a popular practice in Vietnam that a husband and wife are given wedding gold on
their wedding day. This is considered quite a special property that exists in human relations
and comes from customs and habits. According to the wedding custom in Vietnam, before
the wedding ceremony, the two parties will have a ceremony. However, customs related to
wedding gold and dowry appear not only in the lives of Vietnamese people but also in
countries around the world. For example, according to the wedding custom in Thailand, the
dowry in Thailand “Sin Sod” is used by the groom to give to the bride's family as
compensation for the family's loss when marrying a child. The dowry can be given in the
form of gold or money as little as 100,000 baht depending on the groom's ability to
demonstrate to the bride's family the groom's economic viability. In addition, the bride also
received a dowry from her biological parents called "Tong Mun". Dowry and wedding
gold in Thailand exists only in the form of custom and are not specified as a specific
obligation in the law.??®

The European custom of dowry dates back to ancient Rome and was later recorded
during the medieval period and the Italian renaissance. However, over time, this custom
has decreased in both quantity and quality and is no longer an important custom when men
and women get married.??¢ In Vietnam, the dowry is no longer really emphasized in the
marriage rites, but only the love that the biological parents have for the bride before
starting the married life. Besides, wedding gold, wedding money or other valuable gifts are

given by the groom's family, friends or acquaintances on the occasion of the wedding

225 Siam Legal, “Thai Dowry” accessed 19 December 2021.
226 Siwan Anderson, “Why Dowry Payments Declined with Modernization in Europe but Are Rising in
India” 269-310.
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day. Therefore, this is one of the good customs in Vietnam and has been preserved from
the past to this day. During this ceremony, the bride will be given jewellery by the groom's
family with earrings and some valuable jewellery, which raises the question as to whether
wedding gold is considered a common property or private property of husband and wife?
Considering the provisions of the current law, the theory of donation contract will be
applied to determine the general or specific nature of wedding gold. Article 33 of the 2014
Law on Marriage and Family stipulates that if a husband and wife are given gifts together,
the property given is determined to belong to the common property. On the contrary,
Article 43 of the Law on Marriage and Family stipulates that the private gifts in the
marriage period belong to the private property of spouses. Spouses, however, often have
disputes about wedding gold when they file for a divorce and request property division in
Court. The wife herself thinks that this is the wife's private property, which is given to her
by her husband's family, and the jewellery is for the most part crafted exclusively for
women. However, the husband thinks that this is a type of property in the form of common
ownership because it means that parents-in-law give them to them together to accumulate
wealth for their initial married life. In terms of judicial practice, the judge determined that
wedding gold is the common property of husband and wife, which it is reasonable to

donate on the wedding day.??’

Particularly, earrings have two different understandings as
specific property of this type. The first way of understanding is that custom earrings, in
some parts of Vietnamese custom, are given to the bride alone, so the wife is entitled to
keep this property if the couple divorce. In the above case, the Court determines that the
earrings are the wife's own property if local custom considers the earrings to be the
property of the husband's parents to be presented to the bride on the wedding day.??® This
proves that the bases for determining common and private property of husband and wife
are clearly regulated in the 2014 Law on Marriage and Family and guiding documents.
During the trial, the judge also relies on customs and practices to settle disputes over
property between husband and wife. The grounds for the Court to apply customary
practices to resolve marriage and family disputes are recorded in Article 7 of the 2014 Law
on Marriage and Family. However, the second understanding is that earrings are a kind of
common property of husband and wife because they were given to both of them together
on the wedding day if the locality did not have the custom of treating the earrings as the
wife’s private property.

In addition, it is necessary to distinguish between wedding gold and dowry. According
to custom, wedding gold is the property that a wife is given by the husband's family on the
occasion of marriage. Dowries, on the other hand, are often valuable jewellery or

possessions that the wife is given by her biological parents before marriage. Therefore, if

227 Verdict 65/2017/HNGD - ST of the People's Court of Lai Vung District.
228 Verdict 04/2018/HNGD - PT of Binh Phuoc Provincial People's Court.
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the wedding gold is determined to be common property of the couple, the dowry is
considered the private property of the wife due to be given before the marriage.

Besides, the organization of the wedding ceremony can take place before or after the
parties register their marriage. Whether wedding gold is given before the marriage
registration has an effect on the characteristic of this asset. Is the giving of wedding gold
before the marriage registration time considered the private property of the wife before the
marriage according to Article 43 (1) of the 2014 Law on Marriage and Family? This
inference is inconsistent with the nature of the wedding gift and the initial purpose of
accumulating wealth for the couple stepping over the marriage threshold. Therefore, only
the parties should base it on whether the parties have established marriage registration or
not to determine whether the wedding gold is common property. It is not necessary to
consider whether the time of donating the wedding gold is before or after the marriage
registration.

In addition, a wedding gold dispute also occurs in case the woman is donated the
wedding gold during the engagement ceremony, but the two parties do not enter into a
marriage. The resolution of the wedding gold dispute in this case depends on the goodwill of
both parties, especially the man's family. Indeed, if the prospective husband considers that
marriage is undesirable to both parties, he may agree to allow the potential wife to continue
to use the wedding gold donated separately as compensation for the cancellation of marriage.
Conversely, if the man requests the woman to return the wedding gold and the latter does not
agree, a dispute over the wedding gold arises. Thus, the Court shall apply the theory of
conditional donation contracts to settle disputes, which leads to the donation contract being
voided due to the unfulfilled condition. The settlement of the consequences of invalid
contracts is done according to Article 131 of the 2015 Civil Code 2015. Dealing with the
consequences of invalid wedding gold donation contracts, the Court also considers the error
factor to determine the level of wedding gold reimbursement from the woman's side. Then,
the Court examines each party’s fault to consider the refundable rate of wedding gold from
the woman to the man.

For example, the prospective husband and wife organized an engagement on October 1,
2017 (Dung v. Nhien) and expected that the wedding would be held on November 21, 2017
according to the lunar calendar. At the betrothal event, the fiancé gave the fiancée an
estimated amount of 37,986,000 VND, but then a conflict arose between the two parties and
they cancelled the marriage, which led to the fiancé’s family asking the fiancée to return the
wedding gold. In terms of the consequences of the conditional donation contract in
accordance with the 2015 Civil Code, the local Court found that the reason for the
cancellation of the wedding came from both families. The parties did not directly find out
whether the information heard from the two sides was correct, they were not willing to work

together to resolve conflicts leading to the wedding cancellation. On the other hand, neither
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betrothed was willing to enter into a marriage, nor did they set conditions and provide
opportunities for each other to resolve conflicts. Therefore, the fault leading to the
cancellation of the wedding is attributable to both parties, so the Court only ordered the
woman to return % of the wedding gold worth 18,993,000 VND.2%°

When it comes to wedding money, it has the same feature as wedding gold.?*’
Wedding money is also one of the interesting cultural features in Vietnamese weddings
where the guests who attend the wedding ceremony often prepare the wedding money.
Depending on the customs of each region, people can donate gold to the bride and groom
or money. The wedding fee can be given in the form of a wedding ceremony accompanied
by the wedding gold donated by the groom's family to the bride's family to cover the costs
of serving on the wedding day. In addition, the wedding money is also congratulatory
money donated by friends and relatives to the couple on the wedding day. The above
wedding money is used to pay for service costs related to the couple's wedding day. If a
part of the wedding money is still left over after deducting the expenses for the wedding
day, it shall be determined as the common property of the husband and wife unless
otherwise agreed by the husband and wife. The explanation for this is that its purpose is to
be given to both parties on the wedding day, so it is defined as common property.
Accordingly, wedding money and gold are both assets specified in Article 105 of the Civil
Code of 2015, which have the same features and differ only in their form of appearance.

3.2.3 Separate property in the statutory property regime

The basis for determining separate assets mentioned mainly in Article 43 of the 2014
Law on Marriage and Family and Article 11 of Decree 126/2014 providing additional

guidance on a number of cases relating to determining marital property is as follows:

3.2.3.1 Property obtained before marriage is the separate property of husband and

wife

In principle, property created before marriage is the private property of each spouse
unless that person agrees to import the separate property into the common property of
husband and wife. If a dispute arises over property between husband and wife, the wife or
husband needs to prove that such property is the property of one party from before the
marriage and such property has not been merged into the common property.2}! Whenever a
dispute on marital property arises, the Court usually asks the party to show his/her proof of

** Verdict 170/2018/DS - PT of Tay Ninh Provincial People's Court.
>0 Tien Mimg Cudi: Y Nghia, Phong Tuc va Nhiing Diéu Can Biét accessed 19 January 2021.
1 Nguyen, Van Cu, Ché dé tai san ciia vo chong theo phdp ludt Hon nhén va gia dinh 50-65.
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private property through a marriage certificate, his’her home ownership certificate or land

use right certificate obtained before the marriage registration.

3.2.3.2 Property formed or derived from private property is private property

Article 43 (2) of the 2014 Law on Marriage and Family specifies that “Property
created from the separate property of a husband or wife is also the property of his/ her own
the property” which is a more progressive regulation than that of previous Laws on
Marriage and Family. Previously, the 2000 Law on Marriage and Family lacked a
provision to record property formed or derived from separate property as belonging to the
private property of each spouse, although it still provides for legal grounds for determining
the common property and private property of spouses. Such regulations, however, were
unclear in some cases, which rendered it difficult for the Court to determine whether the
disputed pieces of marital property were part of the common or private property of the
spouses under Articles 27 and 32 of the 2000 Law on Marriage and Family. Although
Article 32 of the 2000 Law had recognized the principle of presuming common property if
a spouse has no grounds to prove that the disputed property is the private property of one
spouse, however, the presumption of common property in some cases became
unreasonable with regard to property existing in the marriage period but derived from the
spouses’ separate property. This shortcoming is logically solved by the 2014 Law on
Marriage and Family, which absolutely recognizes such property as separate property to
ensure individual property rights and create a solid legal foundation for the application of
law.

For example, the husband has transferred a land plot to a buyer before getting married
to the wife in 2010. The land plot is subject to clearance and compensation under the
authorizing decision, pursuant to which the owner received an amount of 300 million VND
and resettlement funding as a repayment. According to the provisions of Article 43 (2) of
the 2014 Law on Marriage and Family, the compensation amount and the resettlement
funding are the husband’s separate property due to being formed from his own property. If
the husband wants to get a new land-use right, does the new right form part of his private
property? Let us assume that the husband uses the amount of compensation of 300 million
VND to buy another land plot. In this case, the land is deemed the private property of the
husband because it is derived from his private property according to the provisions of
Article 33 (1) and Article 43 (2) of the 2014 Law on Marriage and Family. On the other
hand, it is supposed that the husband uses the amount of compensation of 300 million
VND and another 300 million VND accumulated by the couple during the process of living
together to acquire a new land-use right. The land is now defined as the common property

of the couple because it is formed during the marriage period under Article 33 (1-3) of the
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2014 Law on Marriage and Family. The husband, however, has made a larger contribution
to this piece of their common property than the wife, in respect of which he has the right to
request recognition of his effort to contribute more to the common property in case the
division of their common property takes place.

3.2.3.3 Yields and profits from separate property after the division of common
property

Basically, yields and profits arising during the marriage period belong to the common
property of the spouses no matter whether the original property belongs to either the
private or common property of the spouses. Exceptionally, the yields and profits arising
from the separate property following the division of common property during the marriage
period belong to the separate property. This provision aims to ensure the stability of the
separate property after the common property has been divided during the marriage period,
so the yields and profits arising from the separate property after the division of the
common property are the separate property of each party.?*?

For example, the husband and wife have a house and the savings of one billion VND
at the bank as their common property and reach an agreement to divide these items of
property during the marriage period. Accordingly, the house was divided to become the
separate property of the husband, and the one billion savings deposit was divided to
become the separate property of the wife. After being divided, if any yields or profits arise,
they will belong to each spouse’s separate property. If the husband uses the house for rent
at the price of 5 million VND per month, the rental amount will be a part of his own
property. Similarly, if the wife continues to deposit this amount of money at the bank, the

savings and interest rate are parts of her separate property.
3.2.3.4 Items given separately or inherited separately are separate property

Fundamentally, donation and inheritance during the marriage period are defined as the
private property of the husband and wife, if the donation and inheritance have a personal
meaning or are a private gift. For example, offering something as a gift on a spouse's
birthday has a personal meaning, so it is determined to belong to the spouse's private
property.?*? In addition, Article 9 (1) of Decree 126/2014 stipulates that winning the lottery
during the marriage period belongs to the common property of husband and wife, except
when a spouse has been given the lottery ticket which later turns out to be a winning ticket.

For example, the two men named A and B are close friends, and they both got married. On

232 Nguyen, Phuong Lan, ‘Hau qua phap 1y ctia viéc chia tai san chung ctia vo chong trong thoi ky hon nhan’
22,
23 Nguyen, Van Cu, Ché dg tdi san ciia v chong theo phép ludt Hon nhan va gia dinh 115-120.
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the occasion of a meeting, A bought two lottery tickets and graciously gave one to B. The
habit of presenting lottery tickets between acquaintances is quite common in the Southern
provinces of Vietnam. Let us suppose that their lottery tickets win a special prize. In this
case, is the amount won deemed the spouse’s private property or the common property of
the couple? The amount won through the lottery ticket will be the common property of A
and his wife as prescribed in Article 9 (1) of Decree 126/2014, but B will get the lottery
money as his separate property because it has been given to him separately during the
marriage period according to Article 43 (1) of the 2014 Law on Marriage and Family.
However, B can merge this private property completely into the common property of
spouses, if he thinks this is luck and wants his wife to enjoy joy together based on Article
46 of the 2014 Law on Marriage and Family.

With regard to legal inheritance, property inherited during the marriage period is
separate property including both succession under a will or at law, except for Article 33 (1)
of the 2014 Law on Marriage and Family Law. For example, Articles 651 and 652 of the
2015 Civil Code stipulate that when parents die, their biological children inherit their
property according to the law as the first in line for succession. This first line of inheritance
does not recognize that a daughter-in-law and a son-in-law could inherit from a parent-in-
law and vice versa. For that reason, when a husband or wife receive a legal inheritance
during the marriage period, the inheritance is deemed his/her private property. If an
obligation arises for the heir, the spouse being the heir shall perform the separate
obligations from his or her own property. Regarding the law of inheritance, a person
entitled to inheritance has the responsibility to perform the property obligations within the
scope of the estate left by the deceased, unless otherwise agreed according to Article 615
of the Civil Code of 2015.

In terms of inheritance under a will, if the content of the will mentions that only the
husband or wife is entitled to the inheritance, the inheritance under the will shall belong to
his/her separate property. Conversely, if the testator clearly lays down that both spouses

are the beneficiaries of the estate, the inheritance under the will belongs to the common

property.

3.2.3.5 Separate property formed through the will of husband and wife

If Article 46 of the 2014 Law on Marriage and Family enables spouses to import the
separate property into their common property, then Article 38 of the 2014 Marriage and
Family Law recognizes that husband and wife can do the opposite. That is, husband and
wife have the right to agree to divide the common property during the marriage period into
the separate property of each party even though the marriage still exists. Common property

division during the marriage period is specified in Articles 38 to 42 of the 2014 Law on
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Marriage and Family and Articles 14, 15 and 16 of Decree 126/2014. Accordingly,
regulations on the division of common property during the marriage period are adjusted to
include the following basic contents:

Spouses have the right to agree to the division of part or whole of their common
property. If they fail to reach agreement, they have the right to request a court to settle their
differences. The Court only deals with the division of common property when the husband
and wife have not agreed on the division ratio but have decided to divide the property.

The agreement on the division of common property must be made in writing. This
document is notarized at the request of husband and wife or as prescribed by law. That is,

husband and wife are not required to notarize the common property?3*

sharing agreement
when there is no regulation by law. They can agree on a division of property and only the
two parties know about the agreement. Only assets that are specifically enumerated by
specialized law in terms of the form should be paid attention to in order to ensure
compliance with regulations to avoid affecting the lawfulness of the agreement. For
instance, if husband and wife agree to divide common property during the marriage period
and it concerns a land use right, the division must be executed in writing, notarized or
authenticated and registered according to the provisions of Article 95 and Article 167 (3)
of the 2013 Land Law.

When “common property of husband and wife is divided unless otherwise agreed by
husband and wife, divided property and yields or profits arising from the separate property
of each spouse after common property division are the separate property of each spouse.
The undivided property portion remains the common property of husband and wife. The
agreement between husband and wife dividing common property shall not change property
rights and obligations previously established between them and a third party.”

Article 14 Decree 126/2014 stipulated that “The division of common property in the
marriage period shall not lead to termination of the statutory matrimonial property
regime. From the time the division of common property takes effect, the divided property
and yields and profits from such property and yields and profits from other separate
property of a spouse must be the separate property of that spouse, unless otherwise agreed
by husband and wife. From the time the division of common property takes effect, property
gained from the exploitation of separate property of a spouse which cannot be determined
as income from labour or production and business activities of a spouse or as yields or
profits from such separate property must be under the joint ownership of husband and
wife. ”’?3°> The husband and wife, for example, agree to divide all common property during
the marriage period, then the husband bought lottery tickets and won the prize later. The

lottery winnings are defined as the common property of husband and wife according to the

24 Nguyen, Hong Hai, ‘Ban thém vé chia tai san chung ctia vg' chdng trong thoi ky hon nhan theo phap luat
hon nhén va gia dinh hién hanh’ 29-35.
235 Article 14 Decree 126/2014.

107



provisions of Article 9 (1) of Decree 126/2014 because common property division during
the marriage period cannot lead to the termination of the statutory property regime.?*¢
Therefore, the property items acquired after the division of common property during the
marriage period are still subject to Article 33 and Article 43 of the 2014 Law on Marriage
and Family on the basis of determining the common and private property of spouses.

Common property division during the marriage period is ineffective in some cases if it
infringes upon the interests of other persons. Common property division during the
marriage period shall be invalidated in one of the following cases:

“l. It seriously harms the family’s interests; or lawful rights and interests of minor
children or adult children who have lost their civil act capacity or have no working
capacity and no property to support themselves;

2. It aims to shirk the following obligations:

a/ Raising and support obligations;

b/ Damages payment obligations,

¢/ Payment obligations when declared bankrupt by a court;

d/ Debt payment obligations;

e/ Tax payment obligations or other financial obligations toward the State;

f/ Other property obligations as prescribed by this Law, the Civil Code and other
relevant laws.”

Many couples have taken advantage of the regulations on common property division
during the marriage period to avoid the actual performance of their own civil obligations
towards others in reality. A wife, for instance, has a separate property obligation to the
creditor; her private property will be distrained to repay the debt. If the wife's own property
is not enough to repay the debt, the common property of the spouses will be divided during
the marriage period and the wife's private property after the division is used to pay the
separate debt. Supposedly, if the couple has the single common property which is the land
use right of 2000m2, the land use rights will be divided equally between the parties on the
basis of the deduction under Article 38 (3) of the 2014 Law on Marriage and Family. The
wife, however, intends to avoid the fulfilment of her separate obligations toward the
creditor by agreeing to divide the common land use right to become the entire separate
property of her husband. Afterwards, the husband conducts registration of the land use
right at the land registration office as his separate property in accordance with the
provisions of Article 95 of the Land Law of 2013 and Article 5 (1) Decree 43/2014%%7
guiding the implementation of the Land Law. Subsequently, the husband quickly
transferred the land use right, which is his separate property after being divided during the

marriage, to a righteous third person. What if the wife's own creditor requests debt

236 Nguyen, Thi Hanh, Chia tai san chung ciia vo chong theo phdp ludt Viét Nam — Thue tién dp dung va
hwong hoan thién 35-54.
237 Decree 43/2014/ND-CP was issued by th Government detailing a number of Land Law on May 15, 2014.
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repayment and has known that the property for the performance of the existing obligations
has been dispersed, how does the creditor react to protect their interest? This situation may
occur because the division of common property during the marriage period is only carried
out between husband and wife without notice to the creditor unless the creditor applies one
of the security measures relating to obligations in accordance with Article 292 of the 2015
Civil Code. Article 292 of the 2015 Civil Code stipulates the “types of security for
performance of obligations as follows:

1. Pledge of property;
. Mortgage of property;
. Deposit;
. Security collateral;
. Escrow deposit;
. Title retention;
. Guarantee;

. Fidelity guarantees;
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. Lien on property.”

What legal basis will be used to address the interests of the bona fide third party and
the wife's private creditor? The interests of the bona fide third party are prioritized for
protection under Article 133 (2) of the 2015 Civil Code because the third person on the
basis of trust in the land use right after being divided separately and registered with the
competent authority has established the transaction in good faith. Therefore, this
transaction should be acknowledged in order to ensure the legitimate rights and interests of
the third party and create a sense of peace of mind for citizens establishing transactions in
accordance with law. The wife's own creditor can hardly apply the provisions of Article 42
(2) (d) of the 2014 Law on Marriage and Family to declare this transaction invalid because
the above provision only applies in the period of making an agreement to divide the
common property without transferring the property to a bona fide third party yet. Once the
transaction has transferred the land use right to a bona fide third party, the wife's own
creditor can only rely on the provisions in Article 133 (3) of the 2015 Civil Code to request
the wife and the husband jointly to compensate for the damage.

It is thought that the creditors can protect themselves from damage by proactively
applying one of the security measures relating to obligations specified in Article 292 of the
2015 Civil Code to bind the wife to perform her obligations from the beginning. The
creditor, for instance, may require the wife to mortgage land use rights to secure the
fulfilment of the wife's private civil obligations. The dispersal of common property in this
case is difficult to implement because the disposition of property requires the consent of
the mortgagee who is the creditor under Article 321 (5) of the 2015 Civil Code. Article 133
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of the 2015 Civil Code about “protection of the interests of bona fide third parties with
regard to invalid civil transactions

1. In cases where a civil transaction is invalid but the transacted property being a
moveable property is not required to be registered and such property has already been
transferred to a bona fide third party through another transaction, the transaction with the
third party shall remain valid, except for the case specified in Article 167 of this Code.

2. In cases where a civil transaction is invalid, but the transacted property is
registered at a competent authority and such property has already been transferred to a
bona fide third party through another transaction which is established according to that
registration, such transaction shall remain valid.

In cases where the transacted property which is required to be registered has not been
registered at a competent authority, the transaction with the third party shall be invalid,
except for cases where the bona fide third party received such property through an auction
or a transaction with an another party being the owner of such property pursuant to a
Jjudgment or decision of a competent authority but thereafter such person is not the owner
of the property as a result of the judgment or decision being amended or annulled.

3. The owner of a property shall have no right to reclaim the property from the bona
fide third party if the transaction with such party remains valid as prescribed in paragraph
2 of this Article, but the owner may proceed against the party at fault to refund
appropriate expenses and compensate for his/her damage.”

In terms of legal practice, according to a statistical report at the Department of Justice
of Can Tho city, from January 1, 2020, to December 12, 2021, a total of 268555
transactions were performed at the notary public, of which 1080 transactions were related
to the distribution of common marital property, which account for 0.4% of transactions?®
This shows that the agreement on division of common assets accounts for a small

percentage compared to other transactions made at the Can Tho city notary office.

238 Data provided by Notary Office No. 1 in Can Tho city, Vietnam in December 2021.
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Percentage of transactions made at the notary
office of Can Tho city, Vietham

0.4

m Division on common marital property = Other transactions

Figure 12. Percentage of transactions made at notary offices in Can Tho city, Vietnam
(1/1/2020-12/2021).%%°

3.2.3.6 Property that serves individual essential needs is the private property of a

spouse

Essential needs mean “ordinary needs for food, clothing, accommodation, learning,
medical care and other ordinary needs which are indispensable in the life of each person
and family.” The 2014 Law on Marriage and Family recognizes that private property is
things serving individual crucial needs, which is a new supplementary element to
determine separate property. The 2014 Law on Marriage and Family is different from the
2000 Law on Marriage and Family in its regulation. The 2014 Law has replaced the
definition “private property is personal belongings and jewellery” in the 2000 Law by
“private property is things serving individual crucial needs” instead. This is a progressive
idea to resolve shortcomings of the 2000 Law, because personal belongings and jewellery
are the spouses’ private property that may affect the interest of the other party in some
cases. What if the husband or wife takes a great deal of money from their common
property to buy belongings or jewellery serving an individual need, is it reasonable to
consider these to form part of personal possessions? The 2000 Law did not consider
whether the origin of belongings and jewellery was common or private property and
contained no special explanations for that. Such a regulation is likely to create a space for a
husband or wife to transform common property into private property causing disadvantage
to the other party’s property. Besides, regarding traditional Vietnamese culture, parents
normally offer their children various kinds of jewellery on the wedding day, and the couple

239 Data provided by Notary Office No. 1 in Can Tho city, Vietnam in December 2021.
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often amasses wealth through jewellery during their marriage life. Therefore, jewellery in
this case is recognized as an accumulation of material wealth of the husband and wife
during the marriage period and should be part of the common property even if worn by one
spouse only.

On that basis, the 2014 Law on Marriage and Family has removed the phrase
“personal belongings and jewellery” and replaced it with the term “serving individual
essential needs” to define separate property. The term “essential needs”, however, should
be analysed carefully in each case and interpreted differently adapted to and depending on
the diversity of situations. Concerning individuals or families with different living
standards, the concept of essential goods will not be the same based on each individual's
living conditions and legitimate necessity. For example, for some individuals, items such
as dishes, shoes, clothes are essential everyday items, but other individuals consider items
such as cell phones, laptops, motorbikes and cars as essential personal belongings.
Therefore, depending on each individual's living conditions and legitimate necessity,
essential needs will differ for each family and spouse. This provision of the law is
considered as a progressive, flexible breakthrough and clearly shows the empowerment of
the judiciary to consider and resolve disputes based on the specific circumstances of each

individual and family.

3.2.3.7 The separate property of husband and wife includes types of property
provided for by law

This provision seems to be only a basis for anticipating cases where the law has not
yet been anticipated, but in fact, it has a very important and extremely important meaning
in the cognitive process and a solid legal basis in the application of laws. Specifically,
Article 11 of Decree 126/2014 stipulates that the following assets are defined as separate
assets:

“l1. The economic right to intellectual property objects as prescribed by the law on
intellectual property.

2. Property under the separate ownership of a spouse according to the judgment or
decision of a court or another competent agency.

3. Allowance or incentives receivable by a spouse as prescribed by the law on
preferential treatment toward persons with meritorious services to the revolution; other
property rights associated with the personal identification of a spouse.”

Separate property in respect of property rights to objects of intellectual property is
defined according to Article 115 of the Civil Code of 2015 that is “Property rights are the
right to value in money, including property rights to the objects of intellectual property
rights, land use rights and other property rights.” Regarding Article 21 of Decree
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22/2018/*° on copyright and related rights, property rights in the Intellectual Property
Law, it mentions as follows:

“1/ The right to perform works before the public provided for at Article 20 (1) (b) of
the Intellectual Property Law means the exclusive right of copyright owners or their
authorized persons to perform works either directly or through phonograms or video
recordings or with whatever technical devices accessible by the public. Public
performance of works means the performance of works in any place accessible to the
public.

2/ The right to reproduce works provided at Article 20 (1) (c) of the Intellectual
Property Law means exclusive rights under copyright which are performed by copyright
owners or their authorized persons to make copies of works by any means or in any form,
including electronic ones.

3/ The right to distribute original works or copies thereof provided for at Point d,
Article 20 (1) of the Intellectual Property Law means the exclusive right of copyright
owners or their authorized persons in whatever forms or with the assistance of whatever
technical devices accessible by the public to sell, lease or otherwise assign their original
works or copies thereof.

4/ The right to communicate works to the public by wire or wireless means, electronic
information networks or any other technical means provided at Article 20 (1)(d) of the
Intellectual Property Law means the exclusive right of copyright holders or their
authorized persons to make their works or copies thereof available to the public, in such a
way that members of the public may access such works from a place and at a time they
themselves select.

5/ The right to lease original cinematographic works and computer programs or
copies thereof provided for at Article 20 (1) (e) of the Intellectual Property Law means the
exclusive right of copyright owners or their authorized persons to lease their works for use
within a definite term.

6/ The right to lease works shall not apply to computer programs which do not
themselves constitute principal subject matters for lease, such as computer programs
conducive to the normal operation of means of transport as well as other machines and
technical devices.”

For example, a wife is active in the field of art, has a hobby of sometimes composing
improvised poetry. Before she got married, she wrote 20 poems, only to publish them later
in her own poetry collection. The wife got married to the husband and after getting
married, the wife continued to compose. During her marriage, the wife composed 50

poems and she published them into a book. The wife is the author of 50 poems composed

240 Decree 22/2018/ND-CP?# guiding the 2005 Law on Intellectual Property. It is in effect as of April 10,
2018.

113



during her marriage, so naturally, the wife is protected by copyright. The term of
protection runs from when the 50 poems are published for her whole life and to 50 years
after the author's death. The wife still has all copyright and moral rights, while property
rights arising during the marriage are considered common property (unless otherwise
agreed).?*! After the divorce, these works continue to be republished, adapted, won prizes
or generate any other material benefits, which are under the exclusive ownership of the
wife. Therefore, property rights to objects of intellectual property listed in Article 21 of
Decree 22/2018 are determined to be the private property of the spouse. It should be noted
that the above-mentioned incomes from property rights are still considered the common
property of husband and wife because they are generated by the spouses from income from
work or production and business in accordance with Article 33 (1) of the 2014 Law on
Marriage and Family. In addition, when it comes to intellectual property rights, they
include different areas, such as copyright, industrial property rights for inventions,
industrial designs, trademarks, geographical indications, trade secrets, trade names, layout
designs of semiconductor integrated circuits, and rights to plant varieties and propagating
materials which are all defined as the private property of each spouse.

The subsidies and preferences that husband and wife receive in accordance with the
law on preferential treatment for people with meritorious services to the revolution belong
to their private property. This provision is adjusted in Article 11 (3) of Decree 126/2014 by
considering the identity of the person receiving the incentives. The husband or wife's own
contributions to the nation's revolutionary cause should be respected and recognized as a
party's separate property.

Property rights attached to their personal identities also belong to their own separate
property. For example, the husband and wife got married in 2017; the wife won the lawsuit
against a trespasser in a lawsuit claiming damages of honour. The court ruled that the
trespasser had to pay compensation of 10 million VND to the wife. This amount is
determined to be the wife's private property according to the provisions of Article 11 (3) of
Decree 126/2014 because it is a property right attached to the spouse's relatives.

3.2.4. Using and handling assets under the statutory property regime
3.2.4.1 Possession, use and disposition of common property
Firstly, according to Article 13 of Decree 126/2014, the possession, use and disposal

of common property shall be agreed upon by husband and wife. In the case where a

husband or wife establishes and performs transactions related to the common property to

241 Nguyen, Thi Huyen, Tac pham vin hoc c6 duge xem 1a tai sin chung ctia vo chong? Accessed 12 January
2022.
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meet the family's essential needs, the consent of the other party is considered, except for
the case in Article 35 (2) of the 2014 Law on Marriage and Family. The disposition of the
following common property shall be agreed in writing by husband and wife: real estate;
movable assets which are required by law to be registered for ownership; assets which are
the major income-generating source for the family.

Article 213 of the 2015 Civil Code provides for the joint ownership of husband and
wife as follows:

“I1. Multiple ownership between a husband and wife is divisible joint ownership.

2. A husband and wife jointly create and develop their marital property through their
efforts and have equal rights to possess, use and dispose of such property.

3. A husband and wife shall discuss, agree on or authorize each other in relation to
the possession, use and disposal of the marital property.

4. The marital property may be divided as agreed or pursuant to a decision of a court.

5. If a husband and wife select the regulations on property under agreement as
prescribed in law on marriage and families, the marital property shall apply those
regulations.”

Basically, co-owners have equal rights in the possession, use and disposition of
common property, but the ownership of common property between spouses has different

characteristics.2*2

For example, during the marriage period, the wife's salary and income-
generating activities are defined as common property, because the couple needs to use the
source of income to spend on and serve the daily needs of them as individuals and a
family. Therefore, it is necessary to have flexibility in the regulations to create conditions
for husband and wife to actively use the common property without the explicit consent of
the other. For example, a wife may decide to use her income to purchase personal or family
necessities, while a husband can invite friends for breakfast or parties with his own income
without having to agree with the co-owner of common property. The provision in Article
13 of Decree 126/2014 is completely reasonable when it allows the husband and wife to
establish and perform transactions related to common property to meet the essential needs
of the family with the implicit consent of the other party.

Second, according to Article 35 (2) of the 2014 Law on Marriage and Family, the
disposition of the following common property requires a written agreement between the
owners as follows: “I. Real estate includes a) Land; b) Houses, construction works
attached to land; c) Other properties attached to land, houses, construction works; d)

243 Tt means that common property is immovable

Other assets as prescribed by law.
property requiring a written agreement between spouses.

Some of the assets that are movable are required by law to be registered as follows:

242 Nguyen, Hong Hai, Xdc dinh ché dé tai san ciia vo chong — Mot sé van dé 1y ludn va thiee tién 35-45.
243 The 2013 Land Law and the 2014 Housing Law detail the types of property that are real estate.
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The registration of inland waterway means of transport?** shall comply with Article 25
(1) of the 2004 Law on Inland Waterway Traffic amended in 2014. The property is to meet
the following conditions to be registered by a competent state agency as follows: 1) Having
legal origin; 2) Meeting quality standards, technical safety and environmental protection in
accordance with the law.

According to Article 29 of the 2006 Law on Vietnam Civil Aviation, the law stipulates
those Vietnamese organizations and individuals with rights in aircraft specified in Article
28 (1) of the Law on Civil Aviation must register the rights according to the regulations of
the Government. Rights in aircraft may be listed as follows: 1) Ownership of the aircraft;
2) Right to possess the aircraft by hire-purchase or lease for a term of six months or more;
3) Pledge or mortgage of aircraft; 4) Other rights by civil laws. The registration of aircraft

is in accordance with Decree 68/20152%45

on registration of nationality and registration of
rights to aircratft.

Registration of ships shall comply with the provisions of the 2015 Vietnam Maritime
Code?* and Decree 171/2016%*7 on registration, deletion of registration and purchase, sale
and building of ships. In particular, a ship is a specialized mobile floating vehicle operating
at sea.

Regarding Article 71 (1) of the 2017 Law on Fisheries?*8, fishing vessels with a
maximum length of 06 meters or more must be registered in the national fishing vessel
register and issued with the fishing vessel registration certificate as prescribed. Fishing
vessels with the largest length of less than 06 meters shall be managed by the communal
People's Committee for management. The registration of fishing vessels shall comply with
the provisions of Circular 23/2018.24

According to Article 52 of the Law on Road Traffic of 2008%%°, one of the conditions
for motor vehicles to join in traffic is to be registered and attached the number plate issued
by a competent state agency. Vehicle registration is done in accordance with Circular
58/2020 on vehicle registration.

244 Inland waterway means of transport are ships, boats and other floating structures, with or without engines,
operating on inland waterways.

245 Decree 68/2015/ND-CP was issued by the Government stipulating on registration 6 nationality and rights
towards aircraft on 18 August 2015.

246 The 2015 Vietnam Maritime Code 95/2015/QH13 was issued by the National Assembly on 25th
November 2015.

247 Decree 171/2016/ND-CP was issued by the Government stipulating on registration, deregistration,
purchase, sale and building of ships on December 27, 2016.

248 Law on Fisheries 18/2017/QH14 was issued by the National Assembly on November 21, 2017.

249 Circular 23/2018/TT-BNNPTNT issued by the Ministry of Agriculture and Rural Development on
November 15, 2018. The Circular stipulates the registry of fishing vessels, the recognition of the fishing
vessel registration establishment, and the maintenance of fishing vessels. ensure technical safety of fishing
vessels, fishery surveillance ships, the registration of fishing ships and fisheries official ships, the
deregistration of fishing vessels.

250 The National Assembly passed Road Traffic Law 23/2008/QH12 on November 13, 2018. Road traffic
rules, road traffic infrastructure, cars and road users, road transportation, and state control of road traffic are
all covered by this law.
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According to Article 30 (1) of the 2017 Railway Law,?*! one of the conditions for a
railway vehicle to join in traffic is to have a railway vehicle registration certificate issued
by a competent authority. Means of rail transport are registered under the provisions of the
2017 Law on Railways and Circular 21/2018 .25

According to the 2001 Law on Cultural Heritage amended in 2009,%°% national
treasures must be registered with the competent state agency for culture, sport and tourism.
The State encourages organizations and individuals to register relics and antiques owned
by them with a competent state agency in charge of culture, sports and tourism. The
registration is carried out in accordance with the consolidated document of Circular 3203
dated September 3, 2013, guiding the order and procedures for registration of relics,
antiques and national treasures.

According to Article 4 (9) of The 2017 Law on management and use of weapons,
explosives and combat gears,”>* the management and use of weapons, explosives,
supporting tools, weapons, explosives, explosives precursors and supporting tools must be
tested, verified, evaluated, posted, and signed in accordance with the law on product and
goods quality control before being allowed to be manufactured, traded or used in
Vietnam.?%

The disposition, possession and use of property which is the main source of income
for the family require the unity of husband and wife in order not to affect the common life
of the family. However, it is not easy to determine whether common assets are the main
source of income for the family if the couple has many valuable common assets; especially
those that are valuable items of property not requiring registration.

What if the husband and wife have a habit of buying gold to accumulate gold and they
also own some other valuable real estate? According to the wording at Article 35 (2) (c) of
the 2014 Law on Marriage and Family, this gold is not currently the main source of income
for the family, because the purpose of buying gold is to accumulate and real estate may
also be purchased from this gold of great value. Citing Article 13 of Decree 126/2014,
husband and wife can reach an agreement on deciding about the gold, whereby one party
can decide about the amount of gold but he or she should seek the consent of the other
party to meet the family's essential needs. If such disposition does not meet the family's
needs and is not agreed upon by the other party, may the person who is not participating in

25! The National Assembly passed Railway Law 06/2017/QH14 on June 16, 2017. This law governs
infrastructure rail planning, investment, construction, protection, management, maintenance, and
development.

252 Circular 21/2018/TT-BGTVT issued by the Ministry of Transport on April 27, 2018. This Circular
regulates the registration of railway vehicles, and the movement of railway vehicles within Special case.

233 Law on Cultural Heritage 28/2001/QH10 was issued by the National Assembly of Vietnam on 29" June,
2001 and this law was amended in 2009 on 18th June, 2009.

234 Law on management and use of weapons, explosives and combat gears 14/2017/QH14 was issued by the
National Assembly on 20" June 2017.

255 Huong, Nguyen, “Property Required to Register” accessed 14 October 2021.
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establishing the transaction request nullification of the transaction? This cannot be done
according to the provisions of Article 32 of the 2014 Law on Marriage and Family and
Article 133 of the 2015 Civil Code to protect a bona fide third person relating to bank
accounts, securities accounts and other immovables in the case of which it is not required
by law to register ownership or use rights. In addition, a party that does not participate in
the establishment of a transaction can only request to declare a transaction invalid when a
third party fails to establish and conduct transactions with a spouse for a bank account or
account securities and other real estate that do not require ownership registration as
prescribed. Specifically, Article 8 of Decree 126/2014 stipulates that “third parties not
acting in good faith when establishing and making transactions with a spouse related to a
bank account, securities account and other movable assets for which ownership
registration is not required by law. A third party that establishes and makes transactions
with a spouse related to a bank account, securities account or other movable assets for
which ownership registration is not required by law shall be regarded as not acting in
good faith” in the following cases:

“l1. He/she/it has been provided with information by a spouse in accordance with
Article 16 of this Decree but still establishes and makes transactions against such
information.

2. The husband and wife have made public in accordance with relevant laws their
agreement on possession, use and disposition of property and a third party has known or
must know this agreement but still establishes and makes transactions against such
agreement.”

Thus, the disposition of assets in Article 35 (2) of the 2014 Law on Marriage and Family
requires a clear written agreement because these are often assets of great value to the family.?>
In the case where the husband or wife disposes of the common property in violation of the
provisions of Article 35 (2) of the 2014 Law on Marriage and Family, the other party has the
right to request the Court to declare the transaction invalid and settle the legal consequences of

invalid transactions.

3.2.4.2 Possession, use and disposition of separate property

Article 44 (1) of the 2014 Law on Marriage and Family stipulates that “a spouse has the
right to possess, use and dispose of his/her separate property, and to merge or refuse to
merge separate property into common property.”

Article 44 (2) stipulates that “When a spouse cannot manage his/her separate property
himself/herself and does not authorize another person to manage it, the other spouse has

the right to manage such property. The property manager must ensure benefits for the

256 1, Thi Tuyen, Ché dg tai san ciia vor chong theo Ludt hén nhan va gia dinh Viét Nam 2014 19-20.
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property owner.” Regarding the management of the wife's private property with respect to her
husband and vice versa, the wife or husband must preserve that property as their own. If
damage or loss occurs without good faith, they must be obliged to compensate for it at the
request of the other party. In cases where one party arbitrarily disposes of the spouse's private
property when participating in civil transactions, the other party has the right to request the
Court to declare the transaction invalid.

In terms of the right to merge or refuse to merge separate property into common
property, this provision contributes to solidarity and connection between spouses.
However, it is very hard to calculate exactly how much the party’s private property
contributes to the common property if they have a lifelong marriage. For instance, in order
to meet the life needs of the wife's family during the marriage period, the husband uses his
own property for the common good without thinking about his own benefits from the use
of that property. They often do not pay attention to finding evidence to support how much
private property they have contributed to the common property. Therefore, during the
marriage period, most of the private property of a spouse, used for the family's essential
needs, disappears.

Separate property of a spouse will be under his or her own ownership, including the
right to possess, use and dispose of that property without anyone having the right to
prohibit it. Property will be under the separate management of each spouse; they have the
right to import or not to merge that property into the common property. In addition, they
also have separate obligations relating to the property of each person to be paid from their
own property, such as paying debts arising from their own property, compensating for
damage when the spouse is the cause, inheritance management.?>’

Article 44 (4) of the 2014 Law on Marriage and Family stipulates that “In cases where
a husband and wife have their own property and the income and income from that property
is the family's only source of living, this property must have the consent of the husband
and wife.” It can be seen that this is a case of restricting the spouse's right to self-
determination over his or her own property. This provision is perfectly reasonable because
the disposition of private property, in this case, will have an important impact on the
family's life. This provision is based on the fine traditions of the Vietnamese family,
contributing to stabilizing the life of husband and wife, and always having love, care and

mutual support between family members.

257 Tran, Thi Thuy Lien, Ludt hén nhdn va gia dinh ndm 2000 - Thanh tuu, viedng mdc va hidng hoan thién
61-65.
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3.2.5 Responsibility stemming from exercising the right of disposition

Obligations refer to debts or liabilities of the spouses toward a third party that can be
either a common obligation or a separate obligation of a husband or wife. On that basis,
Article 37 and Article 45 of the 2014 Law on Marriage and Family indicate which
obligations are identified as common and separate obligations of a spouse respectively.

3.2.5.1 Common property obligations of husband and wife

3.2.5.1.1 Bases for determining common property obligations of husband and wife

Article 37 of the 2014 Law on Marriage and Family provides for the common property
obligations of husband and wife, including:

“l. Obligations arising from transactions established under their agreement,
obligations to pay damages under their joint liability as prescribed by law,

2. Obligations performed by a spouse in order to meet the family’s essential needs;

3. Obligations arising from the possession, use and disposition of common property,

4. Obligations arising from the use of the separate property for maintaining and
developing common property or for generating major incomes for the family,

5. Obligations to pay damages caused by their children as prescribed by the Civil
Code;

6. Other obligations as prescribed by relevant laws.”

First, common obligations include transactions established by two people who
mutually agree to these transactions. In real life, due to some circumstances or certain
reasons, creating different family problems, husband and wife must agree together to
establish and perform civil and commercial transactions to ensure the common interests of
the family. However, when husband and wife share the same will and agree to perform
civil transactions together to meet the common needs of the family, they must share
common obligations for those transactions because of their voluntary agreement. By doing
so, the interests of both husband and wife are guaranteed, and the legitimate rights and
interests of a third party participating in the transaction with the couple are also protected.

For example, due to the need to mobilize capital for business, the husband and wife
borrowed from the lender the amount of 30,000,000 VND, with an interest rate of 1% /
month, and a loan term of 18 months. Both the husband and wife signed the loan form,
when they borrowed the money. If the debt is due and the couple has not yet paid the

principal and interest, the creditor has the right to sue to reclaim the above amount. Once
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both husband and wife establish transactions with the creditor by signing a loan note, they
both have a common obligation to pay the principal and interest to the creditor.

Property used to secure civil transactions established by the spouses’ mutual
agreement is not only common property, but it can also be private property. In case where
the common property is not sufficient to guarantee the transaction, the third party
participating in the transaction with husband and wife has the right to distrain the spouse's
separate property without knowing who has more assets. However, husband and wife can
ask a third party to distrain common property first, if that is not enough, the third party will
continue to distrain their personal property.

Second, common obligations include liability to compensate for damage that is subject
to the law. According to the provisions of the 2015 Civil Code, if any person that infringes
upon the life, health, honour, dignity, prestige, property, rights and other legitimate
interests of other persons causes damage, they must compensate for it.2%® This means that
when husband and wife jointly commit acts that infringe upon the health, life, honour,
dignity, prestige and other legitimate rights and interests of others, causing damage, they
must both shoulder compensation for damage caused by their acts, including damage
caused to health, life, honour, dignity, prestige and other legitimate rights and interests of
other persons, offense and mental loss. Wife and husband's compensation must be
guaranteed by their common property, the wife’s private property and the husband’s
private property. If husband and wife fail to perform or fully perform their obligations to
compensate for damage, the victim has the right to initiate a lawsuit requesting husband
and wife to fulfil their obligations to compensate for damage according to the provisions of
law.

Third, common obligations include the obligations performed by a husband or wife to
meet the essential needs of the family. During the marriage period, to meet the physical
and spiritual needs of family members, a spouse must formulate and perform a variety of
civil contracts with many types of subjects. It can be seen that, in the actual married life, no
married couple can fully remember how many civil contracts they have established and
performed for the common benefit of the family. Although the transaction is only entered
into by one spouse with a third party, but in order to meet the family's essential needs, it is
still recognized as being in accordance with the law. On performance of such a contract, it
cannot be requested that such contract be considered invalid due to a lack of consent. The
wife, for example, uses the common money for daily business, pays school fees for
children, medical treatment, so for such transactions she does not need to consult the
husband because their purpose is to meet the essential needs of the family.

Fourth, common obligations may arise from the possession, use and disposition of the

common property of the spouses. The couple as co-owners have equal rights and

258 Article 584 of the 2015 Civil Code.
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obligations in exercising ownership rights with respect to common property, so both have
the right to possess, use and dispose of such common property. That is, both husband and
wife have the right to use common property to ensure the performance of civil transactions
that they establish. However, this does not mean that the couple could freely possess, use,
and dispose of common property to secure the performance of civil transactions for any
purpose.

Fifth, common obligations cover obligations due to the use of private property to
maintain and develop the common property or to generate the main source of family
income.

When a husband or wife establishes and performs civil transactions on their own with
their own property but aims to maintain and develop the common property or to create the
main source of income of the family, they have a common obligation in respect of such
transactions. In case a transaction is established by a husband or wife with his/her own
property in order to maintain the common property, the husband and wife must have joint
obligations under the transaction. The performance of a common obligation must also be
secured by the common property of husband and wife, private property of the wife and the
husband's own property. If a husband or wife establishes a transaction but fails to fulfil the
obligations in the transaction, the obligee has the right to distrain the above assets. It can be
seen that the maintenance of common property can be seen as a kind of transaction to meet
the essential needs of the family. However, not all common property benefits the family,
but if the maintenance of the common property is necessary for the property to exist, it is
still defined as a common obligation.

On the contrary, in cases where a spouse uses his / her own property to develop the
common property, a common obligation of the husband or wife arises. However, property
used to secure the performance of obligations includes only the common property of
husband and wife and private property of the person who initiates the transaction. The
development of the common wealth in this case does not have a decisive effect in
maintaining the profitability of an asset, but mainly increases the value of the asset or
satisfies the desired use of the asset by the person who established the transaction. Unlike a
transaction aimed at maintaining a common block of assets, a transaction to upgrade the
value of an asset requires more financial resources, so it can become a significant
transaction.?>”

Sixthly, the common obligation may be compensation for damage caused by the
spouses’ children according to the 2015 Civil Code. When children cause damage, parents
are obliged by the law to pay compensation, because parents must care for, educate and

control their children.

259 Dien, Nguyen Ngoc, Binh Ludn Khoa Hoc Ludt Hoén Nhén 45-60.
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The issue of compensation for damage caused by the children is specified in Article 74
of the 2014 Law on Marriage and Family as follow: Parents must compensate for damages
caused by their minor children or adult children who have lost their civil act capacity in
accordance with the provisions of the 2015 Civil Code.

At the same time, the determination of the common responsibility of parents to
compensate for the damage caused by their children is based on the provisions on the
individual's capacity to pay compensation in Article 586 of the 2015 Civil Code and
Regulations on compensation for damage caused by persons under fifteen years of age,
persons losing civil act capacity and under the direct supervision of schools, hospitals and
other organizations in Article 599 of the 2015 Civil Code.?®® The cases in which parents
are obliged to compensate for the damage caused by their children are determined as
follows:

First, when a child over fifteen but under eighteen years of age causes damage, he/she
must bear liability with his/her own property in case of having private property. Once the
children's own property is not enough, the parents are obliged to compensate for the deficit
with their own property.

Second, in cases where a child under the age of fifteen causes damage and has a
parent, the parents are obliged to compensate for all the damage using their property.
Children under fifteen years old are incapable of compensating for damage, so children
themselves are not responsible for compensation when causing damage. If the parent's
property is insufficient to compensate for the damage and the minor child under the age of
fifteen causing damage has his/her own property, such property shall compensate for the
deficit.

Third, in case the minor child or the child who has lost civil act capacity causes
damage and is under the supervision of an individual or guardianship organization, that
individual or organization may use the ward's property to compensate for the damage. If
the ward has no property or not enough property to compensate for the damage, the
guardian must compensate for it with his /her property. If an individual or a guardian can
prove that he or she was not at fault under the guardianship, he/she shall not have to use

his/her property to compensate for the damage.

260 Article 599 of the 2015 Civil Code about “Compensation for damage caused by persons under fifteen
years of age or persons having lost capacity for civil acts and under direct supervision of school, hospital or
other organization

1. Where a person under fifteen years of age causes damage during school hours, the school must
compensate for the damage.

2. If a legally incapacitated person causes damage to another person while under the direct supervision of a
hospital or another juridical person, such hospital or the juridical person must compensate for the damage.

3. If, in the cases provided in paragraph 1 and 2 of this Article, the school, hospital or another juridical
person proves that it was not at fault with respect to supervision, the parents or guardian of the person under
fifteen years of age or of the legally incapacitated person must compensate.”
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However, if the damage is caused by a child under the age of fifteen or someone with
no civil act capacity while being directly under the supervision of schools, hospitals or
other organizations, these facilities are at fault in their supervision of juveniles, therefore
they must compensate for the damage. Mistakes here often include management errors
such as lack of responsibility, neglect of duties. If schools, hospitals or other organizations
can prove that they were not at fault with regard to management, the parents and guardians
of persons less than fifteen years of age or of persons with no civil act capacity must

compensate for the damage.?%!

3.2.5.1.2 Performance of common property obligations of husband and wife

According to Articles 288 and 230 of the 2015 Civil Code, husband and wife can have
joint obligations in the form of joint or partial obligations. In principle, to ensure the
legitimate interests of the creditors, if the husband and wife have no other agreement, a

joint obligation will arise between them.?6?

A joint obligation is an obligation that must be
performed by more than one person and the obligee may require any of the obligors to
perform the entire obligation. Once a person has performed all of his joint obligations,
he/she has the right to request other joint obligors to perform their share of the joint
obligations towards him/her. Therefore, determining the property of the spouses that will
be used to perform the common obligation is an issue that needs to be considered.?®* Of
course, the common property of husband and wife will take the lead in respect of this kind
of obligation, because there is nothing more reasonable than to use common property to
pay for the couple's common obligations. However, if the common property of husband
and wife is not enough to perform the entire joint obligation, does the creditor have the
right to continue to request distraint of the spouse's private property for the performance of
the joint obligation? If the obligation has not been fully fulfilled or has not been terminated
according to the grounds enumerated in Article 372 of the 2015 Civil Code, the obligor
must continue to perform its obligations. The creditor has the right to continue to distrain
the wife's and the husband's own property until the joint obligation is satisfied. Regarding a
joint obligation, the creditor may request distraint of any of the wife's own property and the
husband's own property in no fixed order and as long as the obligation is promptly
asserted. If only part of the spouses’ private property is used for the performance of the
joint obligation, this person may request the other party to perform his or her part of the
repayment obligation under the joint obligation.

For example, Judgment No. 27/2018 April 5, 2018, of the People's Court of Tam Binh

District, Vinh Long Province resolves disputes on divorce, child-rearing, child support and

261 Article 599 of the 2015 Civil Code.
*62 Dien, Nguyen Ngoc, Binh Ludn Khoa Hoc Ludt Hon Nhdn 45-60.
263 La, Thi Tuyen, Ché d¢ tai san ctia vo chong theo Ludt hon nhén va gia dinh Viét Nam 2014 19-20.
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general obligations relating to the property of husband and wife. Husband and wife held
the wedding ceremony and registered their marriage on April 2, 2015, at the Commune
People's Committee. This was a marriage where due to matchmaking the spouses had not
had time to get to know each other, so in life, the couple always quarrelled, which led to
loss of happiness. Realizing that the marriage was irreversible, the wife filed for divorce.
Regarding their general debt, the couple borrowed from the first creditor 03 gold 24K, the
second creditor's loan was 24K gold and the amount was 5,600,000 VND. The wife asked
her husband to divide the debt in half, each of them being responsible for repaying 1.5 gold
24K to the first creditor and returning 24K gold and the amount of 2,800,000 VND to the
second creditor. The husband and wife agreed to divide the common debt in half, so based
on Article 37 (1) of the 2014 Law on Marriage and Family, the Court ordered husband and
wife to repay the loan according to their agreement. The above judgment shows that the
couple has agreed on the common debt and reached an agreement that each person will
perform half of the common obligation to the creditors. They can use common property to
fulfil common property obligations. If they divorce and divide the common property upon
divorce, after the division the separate property will be used for the performance of the

common obligation concerning which they have agreed to pay half each.?%*
3.2.5.2 Separate property obligations of husband and wife
3.2.5.2.1 Types of separate property obligations of husband and wife

According to Article 45 of the Law on Marriage and Family, the separate obligations
of husband and wife include the following specific obligations:

“l. The obligations he/she has before marriage.

2. The obligations arising from the possession, use and disposition of his/her separate
property, other than the obligations arising from the preservation, maintenance and repair
of his/her separate property under Article 44 (4) or Article 37 (4) of this Law;

3. The obligations arising from transactions established and made by himself/herself
not for meeting the family’s needs.

4. The obligations arising from his/her illegal acts.”

First, the separate obligations of husband and wife include the obligations that arise
before marriage. Regarding the obligations arising before marriage as the separate
obligations of husband and wife is an appropriate provision because these are obligations
that husband and wife independently establish when they are single.

264 Verdict 27/2018/HNGD - ST April 5, 2018 of the People's Court of Tam Binh District.
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The husband, for instance, establishes a loan contract with the creditor before getting
married. Therefore, the obligation to pay the loan is defined as the husband's own
obligation to the creditor. A separate obligation basically will be performed from the
private property of the wife or husband who directly establishes the obligation. If a
husband or wife uses the common property to perform their own obligations and the other
person does not object, it is considered that an agreement between husband and wife has
been reached on the use of the common property.

Second, Separate obligations are obligations related to the private property of husband
and wife, except for Article 37 (4) of the Law on Marriage and Family. For example, the
wife has a private house with a floor set up before getting married. During the marriage
period, the wife decided to build an additional floor for this private house for business
purposes and increase the value of her own property. Thus, the obligation to pay for the
construction of a private house is defined as the wife's own obligation.

Third, the transaction established by a spouse, but not for the essential needs of the
family, is considered a separate obligation of one party. It is necessary to clearly
distinguish between common property obligations of husband and wife specified in Article
37 (2) and separate property obligations of husband and wife specified in Article 45 (3) of
the 2014 Law on Marriage and Family. Both of the arising obligations are established and
performed by a husband or wife only, but the important factor in determining whether it is
the common obligation, or the separate obligation of the husband and wife is the essential
needs of the family. Therefore, it can be seen that civil legal transactions performed by a
spouse to meet the family's essential needs will generate a common property obligation for
the spouses. Conversely, if civil legal transactions are performed by a spouse but are not
intended to meet the essential needs of the family but, possibly, rather to gain personal
benefit, then such obligation is considered an obligation to be satisfied from the separate
property of husband and wife.

For example, the wife establishes a loan contract with the creditor during the marriage
period to use it for the wife's gambling purposes, but the husband is not involved in
establishing the loan transaction. Therefore, the obligation to pay the loan is the sole
obligation of the wife. Here, the law does not specify whether the husband is aware or not
of the loan but focuses on considering whether the loan meets the couple’s essential needs.

Fourth, the obligations of one party arising from illegal acts are the separate
obligations of husband and wife. It is completely appropriate that, if either a husband or a
wife commits a violation of law and their obligation derives from this act, it is defined as
their own obligation. Accordingly, they must be responsible for their own misconduct. If
the husband, for example, commits adultery and is administratively sanctioned for
adultery, this obligation to pay the fine is, of course, defined as the husband's own

obligation.

126



3.2.5.2.2 Responsibility for performing separate property obligations

Article 44 (3) of the 2014 Law on Marriage and Family stipulates “a separate property
obligation of each person to be paid from his/her own property.” This proves that in respect
of the separate property obligations of the husband and wife, they will use their own
property to perform. If the separate property is not enough for the performance of the
obligation, the common property will be divided to perform the obligations of one party in
the marriage relationship. Accordingly, if husband and wife have no agreement on the
division of common property for the performance of separate civil obligations, the
common property is divided equally between the two parties. Half of the shared property
will be used to pay for the separate obligations of the husband and wife.

For example, the husband and wife get married and register their marriage at the
Commune People's Committee. The wife is obliged to pay her private debt under a legally
binding judgment, so the District Civil Judgment Execution Department has issued an
execution against the property, a kiosk belonging to the market house, to enforce the
judgment. After that, the husband filed a lawsuit asking for the division of the rental value
of the kiosk property mentioned above during the marriage period. The husband asked to
be divided in kind and agreed to hand over the rental value to his wife. Accordingly, the
couple has rented a business kiosk of Trading Joint Stock Company B at the market with
an area of 15m2, for a period of 15 years, with a rental price of 250,000,000VND.
Although under the lease the wife is the only tenant, the leased property is the common
property of husband and wife. From the time of renting up to now, the husband is the one
who directly manages and uses the kiosks for trade. According to the minutes of the
Valuation Council, the remaining rental value of the kiosks is 191,655,000 VND.
Accordingly, the trial panel was resolved in the direction of ordering the husband to give
his wife the amount of 95,827,500 VND (equivalent to 1/2 of the value of the kiosk rental)
and the husband was allowed to continue using the kiosk to do business based on Article
33 of the 2014 Law on Marriage and Family, Article 213 of the 2015 Civil Code.?%* Thus,
the above example shows that the separate obligations of a spouse need to be fulfilled from
their separate property. If the separate property of a husband or wife is not enough to pay
the wife or husband's separate obligations, they can divide the common property during the
marriage period to perform the obligations. This ensures that both the interests of the
private creditor and the other party's ownership rights in the common property are not
infringed upon when one spouse has separate obligations to fulfil.

Thus, in property relations, the 2014 Law on marriage and family stipulates two

property regimes for men and women to choose from, including the property regime

265 Verdict 64/2019/HN - ST dated January 31, 2019 of the People's Court of Cho Gao District.
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according to an agreement and the property regime according to the law. The statutory
property regime will automatically apply if the husband and wife do not choose the
property regime as agreed. In addition, the determination of whether husband and wife
have common or separate obligations under a transaction established by one spouse is
mainly based on whether such transaction meets the essential needs of the family or not.
Accordingly, if the transaction is established by a husband or wife, but for the purpose of
meeting the essential needs of the family, it is defined as a common obligation of husband
and wife. Conversely, if a transaction is established by one spouse and is not intended to
satisfy the essential needs of the family, such obligation is defined as the sole obligation of

the party initiating the transaction.

3.2.6. Comparative Law: European countries and Hungary in the aspect of

matrimonial property law and the statutory property regime
3.2.6.1 European matrimonial property law

The policy of free movement in Europe leads to an increase in the number of couples
coming from different member states of Europe marrying or registering a partnership with
each other. Therefore, it is necessary to have uniform regulations for general application to
avoid legal conflicts between member states in the settlement of marriage registration and
cohabitation between citizens. Specifically for the resolution of conflicts related to the
matrimonial property regime, “a new European regulation was adopted on 24 June 2016 on
the matrimonial property regimes of couples with a foreign element, following the
enhanced cooperation mechanism.” These marital property regimes of international
couples shall be applied in 18 European Member States, which are as follows: Austria,
Belgium, Bulgaria, Croatia, Cyprus, Czechia Finland, France, Germany, Greece, Italy,
Luxembourg, Malta, the Netherlands, Portugal, Slovenia, Spain and Sweden.?®® The
“regulation came into force on 28 July 2016 and will become applicable in the Member
States participating in the enhanced cooperation from 29 January 2019.” The other
European Member States, including Hungary, Denmark, Poland, Slovakia, Latvia, Ireland,
Lithuania, Romania and Estonia: do not apply EU rules on property regimes for
international couples”. They may decide to join at any time and national law applies in
these countries to handle the matrimonial property regime with a foreign element.

The main aim of the European Matrimonial Property Convention is “to create EU
rules on property regimes making it easier for international couplesto manage their
property daily, and to divide it in case of separation or the death of one of the

spouses/partners”. Regarding Article 27 of the Convention, the law applicable to the

266 European Justice, “European E-Justice Portal - Matrimonial Property Regimes” accessed 4 October 2021.
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matrimonial property regime governs these relevant spheres as follows: “1/ The
“classification of the spouses’ property into categories and the transfer of property from
one category to the other; the responsibility of the spouses for liabilities and debts of the
other spouse”; 2/ “The powers, rights and obligations of the spouses with respect to
property”; 3/ “The dissolution of the matrimonial property regime and the partition,
distribution or liquidation of the property”; 4/ “The effects of the matrimonial property
regime between spouses and with respect to third parties”; 5/ “The validity regarding the
substance of the matrimonial property agreement.”

The term “international couples” can refer to marriages and registered partnerships
between European citizens or non-European citizens who live in Europe and have different
nationalities or live in a European country that is not their country of origin, or do not live
in Europe but have assets in a European country. “The Convention set rules which
determine the EU country court competent to deal with a case on the couple's property
regimes.” The law applicable to the case and the rules for the recognition and enforcement
in an EU country of decisions given in another EU country are among other categories that
are mentioned in the Convention. However, there are issues that are excluded from the
European Matrimonial Property Convention as follows: “the legal rights of spouses or
partners; the existence, validity or recognition of a marriage or partnership; maintenance
obligations between spouses or partners after a separation or divorce; the succession to the
estate of the deceased spouse or partner.”

(194

As regards the European Court’s jurisdiction on matrimonial property regimes, “in
case of the death of a spouse/partner, the EU country court competent to deal with
the inheritance of the deceasing spouse/partner will also deal with the couple's property
regime matters.” Similarly, “the EU country court competent to deal with divorce/legal
separation or the dissolution of the registered partnership will deal with the
couple's property regime matters.” “In other cases, the competent court to deal with the
couple's property regimes will be the court in the EU country” as follows: “of the current
usual residence of both spouses/partners; or failing that the last usual residence of both
spouses/partners; or failing that the usual residence of the respondent; or failing that the
common nationality of spouses/partners; or failing that under whose law the registered
partnership was registered.” “Examples: A bi-national homosexual couple (a Belgian and a
Frenchman) concluded their marriage in Paris. Having lived in Vienna since their
marriage, they preferred to submit any matters relating to their matrimonial property
regime to the French courts (place of the marriage concluded). The same couple will also
have the possibility to submit any matter relating to their matrimonial property regime to
French law and the French courts /or to Austrian law and the Austrian courts (parallel

between the applicable law and the jurisdiction).”2¢7

267 Notaries of Europe, ‘Matrimonial Property Property Regimes' 30-67.
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In terms of choice of court agreement and choice of law agreement, excluding
“inheritance, or divorce, legal separation or dissolution of the registered partnership, a
spouse or registered partner can agree with his/her spouse or partner to make a choice of
court agreement which requires a strict formality of being in writing, signed and dated by
the couple.” In terms of the choice of court agreement, the couple can choose in unison the
European courts whose law is applicable to the couple’s property regime: the courts of the
EU country where the spouse’s marriage was concluded or where the partnership is
registered; or if the marriage or registered partnership cannot be recognised for the
purposes of property regime proceedings, the spouse/partner may submit his/her case to a
court in any other EU country where a connecting factor exists. Similarly, the international
couple can make a compromise about their choice of law agreement by adhering to a
certain degree of formality as opposed to the choice of court agreement which can be both
drawn up before, on entering or during the marriage or registered partnership. As far as the
spouses or partners can agree, the choice of law may be based on the following: “1/ The
country of residence of both or either of the spouses/partners; or 2/ The country of
nationality of either spouse or partner; or 3/ The country where the partnership is
registered, if the couple live in a registered partnership.”

Regarding the applicable law in case there is no choice of law agreement, if the couple
have not made a formal choice of law agreement, the law of the following country will be
applied to all the assets of the couple regardless of their location: the country: “of the
spouses’ first common habitual residence following marriage”; the country “of the spouses
common nationality at the time of the marriage;” the country “with which the spouses
jointly have the closest connection at the time of the marriage, taking into account all the
circumstances;” the country “where your partnership is registered, if you are in a registered
partnership.”

For an example, “Spanish national Mr Thomas has lived in France with his wife, who
is German, since their marriage in January 2020. French law will be applicable to their
matrimonial property regime (first common habitual residence just after marriage).
Regarding another example, the couple, who both have Italian nationality, lived in
Argentina just after their marriage in February 2020 without signing a matrimonial
property agreement. They move to Italy in 2021 where, a few months later, they decide to
buy a property. The Italian notary will need to consider Argentinian law (first common
habitual residence shortly after their marriage), which is applicable to their matrimonial
property regime, when drafting the purchase document for the property. However, the
applicable law will be based on their common nationality at the time of marriage if the
couple’s habitual residence is in different countries. This rule applies, for example, in the
case of a couple who have Swedish nationality and marry in January 2019. The wife

continues to live in Germany, whereas the husband lives and works in Malta. Swedish law
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will be applicable because the common nationality at the time of their marriage is Swedish.
An example for the country of closest connection at the time of the couple’s marriage can
be seen in the case where the spouses, who are Dutch, establish their common habitual
residence immediately after their marriage in Austria. Two years later, they move to
Germany where they live for 15 years. They consider that their matrimonial property
regime is that of full community of property provided for by Dutch law. When the husband
dies, the wife discovers that the Austrian regime of joint ownership of acquired property
applies. She asks the competent court for Dutch law to be the law applicable to their
matrimonial property regime.

With regard to “recognition and enforcement of court decisions, court decisions on
property matters given in one EU country are recognised in other EU countries without any
special procedure.” However, it requires a declaration of enforceability because the
enforcement does not automatically occur. The enforcement must be compatible with
public policy and must not contradict any previous court decision on the same matter, if
these criteria are not met, the court may refuse to recognise the decision.?®

Compared to the European regulation on matrimonial property, regulations on
jurisdiction on marital relationships with foreign elements in Vietnam are similar and
determine jurisdiction and applicable law mainly based on the common habitual residence
and nationality of the parties. From the point of view of Vietnamese law, determining the
competence to settle a marriage relationship involving foreign elements is divided into two
cases:

Firstly, if Vietnam and the country related to the marriage relationship have signed an
international treaty (agreement on mutual legal assistance) on the issue of determination of
jurisdiction, such international treaty shall be applied to resolve the issue and determine
jurisdiction. The determination of the jurisdiction to settle marriage relations with foreign
elements between Vietnam and other countries is very clearly defined. For example, the
Mutual Legal Assistance Agreement between Vietnam and the Republic of Cuba
stipulates: “1. In divorce cases, the competent authority is the authority of the Contracting
State where the couple filed for divorce. If husband and wife reside together in the territory
of any Contracting State, the authorities of that Contracting State shall also have
jurisdiction. If the wife resides in one Contracting State and the husband resides in the
other Contracting State, the authorities of the two Contracting States shall have
jurisdiction. The conditions for divorce shall be applied according to the laws of the
Contracting State of which the spouses are nationals. When applying for divorce, if the
wife is a citizen of one Contracting State and the husband is a citizen of the other

Contracting State and the same person resides in the territory of one Contracting State or

268 An official website of the European Union, How to Manage Your Property Regime as an International
Couple - Your Europe accessed 12 October 2021.
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the two persons have different domiciles in the territory of each Contracting State, the
authorities of both Contracting States shall have jurisdiction. The authority of the
Contracting State that receives the application for divorce shall deal with it according to
the laws of that country. For example, paragraph 1 and 2 of the Agreement on mutual legal
assistance between Vietnam and Ukraine stipulate: “1. The divorce is under the jurisdiction
of the judicial authority and is subject to the law of the contracting party of which the
husband and wife are both citizens at the time of filing the divorce petition. If both spouses
have their permanent residence in the territory of the other Contracting Party, the judicial
authority of that Contracting Party shall also have jurisdiction over the divorce. 2 If, at the
time of filing for divorce, the husband is a citizen of one Contracting Party, and the wife is
a citizen of the other Contracting Party, and the husband has a permanent residence in the
territory of this Contracting Party, and the wife is a resident in the territory of the other
Contracting Party, the judicial authorities of both Contracting Parties shall have
jurisdiction over the divorce. In that case, the settlement agency will apply the law of its
own country.” In general, to determine the jurisdiction to settle divorces involving foreign
elements, mutual legal assistance agreements between Vietnam and other countries apply
the law of residence and the principle of nationality law. The jurisdiction to settle divorce
also applies to matrimonial property with foreign elements.?%

Secondly, if Vietnam and the country involved in the divorce case have not yet signed
an international treaty (mutual legal assistance agreement) on the issue of determining
jurisdiction, then we will apply Vietnamese law (the 2015 Civil Procedure Code) to
determine jurisdiction. The 2015 Civil Procedure Code?’® divides divorce cases with
foreign elements within the jurisdiction of Vietnamese courts after determining the
jurisdiction of courts at all levels into two groups of cases: The general jurisdiction of
Vietnamese Courts is listed in Article 469%"! and the group of cases under the exclusive

jurisdiction of the Vietnamese Courts is listed in Article 470.
3.2.6.2 Hungarian matrimonial property law

Although Hungary does not participate in the European Matrimonial Property
Convention, this country still has a private international law to deal with marriage relations
with foreign elements, and matrimonial property relations with a foreign element. Hungary
has signed protocols which are also relevant for the determination of the applicable law
with Albania, Belarus, Bosnia-Herzegovina, Bulgaria, Croatia, Cuba, the Czech Republic,
Kosovo, Macedonia, Montenegro, Poland, Romania, Russia, Serbia, Slovakia, Slovenia

269 Phan Trung Hien et al., Gido Trinh Luat Hon Nhéin va Gia Dinh 210.

270 Civil Procedure Code No. 92/2015/QH13 was issued by the 13th Vietnamese National Assembly on
November 25, 2015.

271 Article 469 (1) (d) of The 2015 Civil Procedure Code.
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and Vietnam. Pursuant to Article 24 and 27 of Act XXVIII of 2017 on Hungarian Private
International Law, if the couple have a common nationality, the law of the country of
which they have a common nationality will apply. The law of the country of the couple's
joint habitual residence will apply if they have different nationalities. If the spouses have
more than one common nationality, the common nationality with which the spouses have
the closest connection having regard to the entire range of circumstances shall apply. If at
the time of evaluation, the nationality of the spouses is different, the law of the State where
the joint habitual residence of the spouses is located, or in the absence thereof, the State
where the last joint habitual residence of the spouses was located shall apply. If the spouses
had no joint habitual residence, the law of the State of the acting court shall be applicable.
In contrast, according to French law, a divorce involving foreign elements is resolved
according to the law of the common place of residence of the couple. If the spouses do not
have a common place of residence, the divorce will be resolved according to the law of the
country of both spouses' nationality.?”?

Similarly, the couple can agree to sign choice of law agreement in Hungary compared
to The European Matrimonial Property Convention. It means that the spouses may agree to
designate the law applicable to their property regime provided such as: the law of any State
of which either party is a national at the time the agreement was reached; or the law of the
State of the habitual residence of either party at the time the agreement was reached; or the
law of the State where the acting court is located.

In terms of jurisdiction over the personal and property relations of spouses with
foreign elements, Hungarian courts shall have jurisdiction over such relations if the
defendant spouse’s habitual residence is in Hungary; or the spouses’ last common habitual
residence was in Hungary, provided that the habitual residence of either of the spouses is
still in Hungary at the time of filing for action; or both spouses are Hungarian citizens. The
Hungarian court has jurisdiction over proceedings relating to matrimonial property rights if
the specific property to which the proceedings pertain is situated in Hungary. With respect
to Articles 102 and 103 of Act XXVIII of 2017 on Private International Law, Hungarian
courts shall have jurisdiction in proceedings concerning the legal effects of registered
partnerships in the following cases: if it was established in Hungary, or at least one of the
registered partners is a Hungarian citizen. As regards the sphere of succession, if a
Hungarian court has jurisdiction, the scope of such jurisdiction shall also cover questions
of law in matrimonial property rights arising from succession. 273

As far as Vietnamese law is concerned, the law of the nationality of the parties, the
law of the place of residence and the law of the court may be applied in order to determine

the law applicable to a marriage relationship involving a foreign element. In the view of

272 Giang, Le Thi Nam, T Phdp Quéc Té 157.
273 An official website of the European Union, ‘Couples in Hungary’ accessed 4 October 2021.
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Vietnam, in case there is a legal assistance agreement between Vietnam and other
countries, the mutual legal assistance agreement shall be applied to determine the law
applicable to divorce involving foreign elements. As regards mutual legal assistance
agreements to which Vietnam is a contracting party, the common nationality law is applied
to determine the applicable law, if both spouses have the same nationality. The law of the
common habitual residence shall be applied to determine the applicable law, if the spouses
are of different nationalities but have the same habitual residence. The system of court law
is applied to determine the applicable law if the spouses are not of the same nationality
and, at the time of filing the divorce petition, the spouses do not reside together in the same
State. For example, Article 26 of the Agreement on mutual legal assistance between
Vietnam and Poland stipulates: “I. The divorce must comply with the laws of the
Contracting State of which the spouses are nationals at the time of filing the divorce
petition. 2. If at the time of filing the divorce petition, the spouses are not citizens of the
same Contracting State, the law to be followed shall be the law of the Contracting State in
which they have a common residence or have domiciled together for the last time. together.
If they do not have a common place of habitual residence in the territory of a Contracting
State, then according to the law of the Contracting State there is a court to deal with the
divorce.”

If, at the time of divorce, the wife is a citizen of one Contracting State, the husband is
a citizen of the other Contracting State and both of them have a permanent residence in the
territory of a Contracting State, or one is a permanent resident in the territory of one
Contracting State and the other is a permanent resident in the territory of the other
Contracting State, the courts of both Contracting States shall have jurisdiction. The
accepting court will apply its own law. For example, Article 33 of the Agreement on
mutual legal assistance between Vietnam and Hungary provides that “If the spouses are
both nationals of one Contracting State and at the time of the divorce both reside in the
territory of the other Contracting State, the divorce shall be settled according to the laws
of the country of which they are nationals, the courts of both Contracting countries have
Jjurisdiction over divorces. The signing of the Mutual Legal Assistance Agreement between
Vietham and Hungary proves that the close relationship and marriage and family relations
arise in practice between the two countries.”

In the absence of an international treaty between Vietnam and other countries,
Vietnamese law (The 2014 Law on Marriage and Family) shall be applied to determine the
applicable law. According to the provisions of Article 127 of the 2014 Law on Marriage
and Family, the divorce between Vietnamese citizens and foreigners, between foreigners
and others permanently residing in Vietnam shall be settled by the competent authorities of
Vietnam according to the provisions of the Law on Marriage and Family of Vietnam. For

example, Mr. David is a French citizen who wants to divorce Mrs. Adelia- a British
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citizen. Both husband and wife are permanent residents in Vietnam. If the Vietnamese
court accepts, the Vietnamese court will apply Vietnamese law to resolve their divorce. In
case the party being a Vietnamese citizen does not permanently reside in Vietnam at the
time of request for divorce, the divorce shall be settled according to the law of the country
where the husband and wife reside together. If they do not have a common place of
permanent residence, the settlement shall be in accordance with Vietnamese law. In the
case of settlement of foreign immovable property, the divorce shall comply with the laws
of the country where such immovable property is located. For another example, Mr. Hung
1S a Vietnamese citizen, who divorced Mrs. Hoa, who is also a Vietnamese citizen.
However, the couple had a dispute over property, namely, a real estate in France, when
they divorced. If the Vietnamese Court accepts it, the Vietnamese Court will apply French
law to settle the dispute over the real estate.

Thus, the Law on Marriage and Family of Vietnam has applied the system of law of
residence and the system of law of the place where the property is located to determine the
applicable law to settle divorce with foreign elements. However, in order to solve the legal
issues of divorce with foreign elements, Vietnamese law applies the system of the law of
the court seised to determine the applicable law.?’* Requests for the recognition and
enforcement of divorce judgments and decisions of foreign courts in Vietnam shall comply
with the provisions of the Civil Procedure Code. In case a judgment or a decision of a court
or other competent foreign agency is not required to be enforced in Vietnam or there is no
written request for non-recognition in Vietnam, it shall be recorded by the Government.?”

As far as the Hungarian statutory matrimonial property regime is concerned, all
resources obtained together or independently by the couple during the conjugal community
of property form part of the undivided common property of the spouses, apart from assets
belonging to a spouse's personal property. Benefits from personal property also belong to
the couple’s joint property if these benefits are acquired during their married life,
“including any administrative or maintenance costs and charges for these assets.”?’® “In
addition, in case an obligation — relating to the common property or to the personal
property of either spouse — was fulfilled during the existence of the conjugal community of
property, it must be considered as having been satisfied from the common property, unless
proven otherwise. In the event that the value is added to the common or separate property
while the conjugal community of property applies, it will be expected that the source of the
added value (investment, renovation or maintenance) come from the common property,
unless proven otherwise.”?”” As far as the separate assets of each spouse are concerned,
they include the following: “assets acquired before the beginning of the marital community

274 Article 2 (3) of the 2015 Civil Procedure Code.

275 Article 125 (1) of the 2014 Law on Marriage and Family.

276 Art. 4:37 (1) and (3-4) of the Act V of 2013 on the Civil Code.
277 Art. 4:40 (1-2) of the Act V of 2013 on the Civil Code.
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of property; assets inherited or received as a gift and assets received without compensation
during the marital community of property; rights of the spouse as the proprietor of
intellectual property, except for the royalties due during the marital community of
property; any compensation received for personal injury; assets of personal use of
customary value; assets substituting separate assets, and anything of value acquired for
such assets.” Assets of personal use of customary value belong to the separate property
under Hungarian Civil Law, while they are not mentioned specifically in Vietnamese
family law. “If an asset replaces an asset of customary value which was the separate
property of one of the spouses and which was used during the spouses' common everyday
life, the new asset becomes part of the common property after five years of joint marital
life as regards the Hungarian Civil Code.”?’® This can be explained by the fact that the
specific nature of this property has changed due to the replacement of this property with
another property and then the utility function of this property has served the married life
after getting married.

As regards the administration of the property in Hungary, “either spouse may use the
assets belonging to the common property, according to their purpose. Neither of the
spouses should exercise this right with prejudice to the rights and lawful interests of the
other spouse. Both spouses together are entitled to administer the assets of their common
property. Either spouse can claim the permission of the other spouse for activities that are
necessary to protect and maintain their common property. Urgent measures for the
protection of assets may be taken by either spouse without the consent of the other spouse.
However, the other spouse should be notified thereof without delay.”?”® “Special rules are
applicable to the use and the administration of the assets belonging to the common
property but serving for the pursuit of the profession or private entrepreneurial activity of
one of the spouses. Hungarian law also prescribes special rules in respect of the exercise of
membership or shareholders’ rights if the spouse is a member or shareholder of a sole
proprietorship, a cooperative society or a company.”?? “During the community of property
the spouses shall be able to make any disposition relating to their community property
collectively, or subject to the other spouse’s consent. As regards an agreement concluded
by one of the spouses during the community of property, no formal requirements apply to
the other spouse’s consent.”?8! Similarly, Vietnam also allows one spouse to have the right
to dispose of common property, if such transactions are to serve the essential needs of the
family, it is considered as having the consent of the other spouse.

With respect to debt relating to marital property in Hungary, “community property of
the spouses shall include the burdens of their common assets and they shall collectively

278 Art. 4:38 (1-3) of the Act V of 2013 on the Civil Code.
279 Art. 4:42 (1-2) of the Act V of 2013 on the Civil Code.
280 Art. 4:43 (1-2) of the Act V of 2013 on the Civil Code.
21 Art. 4:45 of the Act V of 2013 on the Civil Code.
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shoulder the debts arising out of or in connection with obligations undertaken by either of
the spouses during community of property. Community property shall not include those
assets, burdens and debts which are treated as separate property of either spouse.”??
“Apart from statutory maintenance obligations, any debt arising out of or in connection
with an act that took place before the onset of the joint marital life shall be charged to the
separate property. Separate property shall include the burdens on assets forming part of
separate property and the interest on any debt treated as separate liability.”?*? “Even if a
debt belongs to the separate property of a spouse, in relation to third parties the other
spouse is also liable for it.” Separate property shall include any debt incurred during joint
marital life: 1/ “that is related to the acquisition or maintenance of separate property,
excluding the expenses related to the proceeds of such separate property and to the
maintenance of assets which are used or utilized by the spouses collectively;” 2/ “that is
related to a spouse’s disposition of his/her separate property;” 3/ “by one spouse without
consideration upon community property, without the consent of the other spouse;” and 4/
“resulting from any unlawful and intentional conduct, or gross negligence of the spouse, if
the debt is in excess of the other spouse’s enrichment.” There are similarities between
Vietnam and Hungary regarding the joint and separate debt of husband and wife. Even if a
husband and wife have separate obligations, the common property is also subject to
satisfying the debt to a third party because the common property also includes the rights of
the party in question and can be used to pay debts to the third party.

3.3. Marital agreement property regime

Prenuptial agreement is a form of matrimonial property regime established in family
laws in many countries. The recognition of the matrimonial agreement on property
contributes to the equal rights of spouses, because they are free to agree on the assets they
created before entering the marriage. Recognizing the necessity of this property regime, the
2014 Law on Marriage and Family of Vietnam allows couples to choose between the
statutory property regime and the agreed property regime. This article will focus on
historical development, legal content relating to the prenuptial agreement regime based on
Vietnamese law in the perspective of progressive legal aspects of European countries.

The first part of this title will focus on the history of the establishment of the agreed
property regime in Vietnam. Accordingly, a norm of matrimonial agreement appeared at
the time of the invasion of the French colonialists in 1858. On the basis of learning the
legal quintessence from the 1804 Napoleonic Code, Vietnamese law began to think about

allowing husband and wife to establish a matrimonial contract. However, the prenuptial

282 Art. 4:37 (2) and (4) of the Act V of 2013 on the Civil Code.
283 Art. 4:39 (1-4) of the Act V of 2013 on the Civil Code.
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agreement was abolished in family law for a while before being recognized again in the
2014 Law on Marriage and Family to meet the requirements of the development of
matrimonial property flow. The other part of this research will focus on the basic legal
content of the matrimonial agreement property regime which concerns the basis for

formation, conditions, form and content, and its termination.
3.3.1 The establishment of the matrimonial agreement

First, a marital agreement must be signed before the spouses register their marriage.
The agreement before marriage is considered a basic feature to distinguish between the
agreed property regime and the statutory property regime. Regarding the French Civil
Code, for a valid marital contract, couples must comply with clearly stated procedural
requirements through involving a notary. The marriage certificate will clearly state the
spouses’ agreement and the notary will record the couple’s compromise on the face of the
marriage certificate. There would be further registrations, if one of the spouses is a
merchant according to French law. The spouses have to inform third parties about their
agreement, if not, the contract will be invalid to third parties, except for those third parties
who have known about the existence and terms of the contract. The spouses must go
through the Court’s procedure, if they wish further amendment or modification of the
contract to ensure the interest of the family and third parties. The court will determine the
later agreement to make sure that it complies with the relevant laws and the interest of
family members and other parties.?8*

Second, the prenuptial agreement regime is in the form of notarized or authenticated
documents. The notarized or authenticated written agreement is a common written
agreement with certification procedures at a notary public agency or certification at a
competent state agency. The form of notarization or authentication gives the agreement a
much stronger legal value than conventional documents. In terms of evidence, the
notarized or authenticated agreement will have more reliability, so in the current Law on
Marriage and Family, the provisions of the husband and wife’s agreement must be
notarized or authenticated to ensure safety, limit the arising of conflicts and disputes
between husband and wife.

Third, the matrimonial agreement on property comes into effect at the date of marriage
registration. In addition, husband and wife can agree to amend, supplement and terminate
the property regime according to the agreement. During the marriage period, husband and
wife may amend and supplement part or all of the contents of the signed agreement on the

property regime before the marriage, if they agree to change or terminate the prenuptial

284 Brown, Susan Vogt, “The Enforcement of Marital Contracts in the United States, Great Britain, France
and Quebec” 15.
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agreement. Once the prenuptial agreement is terminated based on the couple’s
compromise, the statutory property regime can be applied. However, the amendment and
supplementation must not violate the provisions of the current Law on Marriage and
Family, which stipulates that otherwise the agreement is invalid. In addition, this
amendment and supplement agreement must still be notarized or authenticated to take
effect.

3.3.2 Basic contents of an agreement on the matrimonial property regime

The spouses are free to settle matters related to property. However, when settled, the
parties must also ensure that the contents of their agreement meet the requirements of the
basic matrimonial property regulations of the 2014 Law on Marriage and Family?®>. If the
agreement lacks one of the basic content elements leading to invalidity, statutory property
law will apply instead. Accordingly, the spouses can agree on property in many different
ways as follows:

The couple have both common property and private property. If the couple choose this
option, the property of the spouses includes three blocks of property including the common
property, the wife’s separate property and the husband’s separate property. Husband and
wife may determine that their possessions before or during the marriage are common
property, and with respect to separate property that it consists of personal effects and
articles of personal use and any property acquired by gift, or inheritance, individually. It
can be said that this choice does not lessen the common property community of the
husband and wife - the foundation of the marriage. It also creates favourable conditions for
them to take the initiative in disposing of their own property and can prevent cases of
marriage with a dishonest purpose where a spouse is targeting the other’s separate assets.
In addition, the determination of common and separate property enables husband and wife
to be responsible for the stability and development of the family. If the spouses feel that
such an agreement is incompatible with the goal of marriage, which is a community of
responsibility, joint strength, shared will, they have to decide jointly on their property, they
can choose the other two options mentioned below.

The couple have only common property, there is no private property between spouses,
but all property acquired by the husband or wife during marriage is common property.2%
Thus, during the marriage period, only one property exists, which is the common property,
the property created by husband and wife before marriage or during the marriage period. In
this case their belongings are the common property of husband and wife. When they

choose to have only this common property, the couple’s interests are influenced by the

285 Mainly mentioned in Articles 29, 30, 31, 32 of the 2014 Law on Marriage and Family.
26 Article 15 (1) (b) of Decree 126/2014.
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community in marriage and the interests of the family come first. During the marriage
period, a common ownership relationship between spouses always exists. Thus, this option
does not recognize the right to have private property, but only acknowledges joint
ownership. Perhaps this provision is derived from the concept of common needs, the
common interests of the family are supreme, and the property of the husband and wife is
recognized and protected by law for that same purpose. This model, however, has
drawbacks at some points as if a party wants to conduct business or invest separately, and
does not want to affect the common property, he/she must take the common property to
invest it in his/her own business due to the lack of separate property based on their
prenuptial agreement. If this type of agreement still does not meet the demands of the
spouses, they may choose the third regime mentioned below under which they only have
separate property during their married life.

The spouses have only separate property, there is no common property between
husband and wife, but all property acquired by them before and during the marriage
constitutes private possession.?®” Unlike the second option, with this option, the husband
and wife will have to determine the amount of property during the marriage period, which
is not their common property, but only two separate property blocks, which are the
property of the wife and husband. Accordingly, each spouse is free to manage and dispose
of their assets and income after marriage. With this option, husband and wife will have a
great deal of autonomy in the matter of disposing of their property. This provision is
probably suitable for couples’ working in production and having business jobs where they
need to avoid possible risks to their families, caused by business failures. In practice,
Vietnamese couples do not seem to choose this model due to the influence of the long-
standing customs and concept of the Vietnamese valuing marriage as a bond between
family members. The fact that one party proposes to establish separate property before
marriage causes loss of self-esteem for the other party because of pre-marriage separation.
So, although it is officially mentioned in the law, the parties are still quite cautious about
this method before getting married. In fact, this method is chosen when a party has a lot of
property before marriage and the choice of the agreement to establish a separate property
regime before marriage will help their wealth to be preserved.

With regard to determining the content of property in the agreement, husband and wife
agree on the rights of each party to the common property, private property as well as
separate obligations, common obligations borne from the two parties’ property and the
family’s essential needs, which will be guaranteed by common property or private
property. Ensuring the conditions to meet the family’s essential needs is the spouses’
obligation. In cases where they agree that the property to ensure the family’s essential

needs is common property, if it is not enough, they need to agree on the amount of
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contribution from their own property as well as the common property to ensure the
essential needs of the family.

Concerning the conditions, procedures and principles of the property division upon
termination of the prenuptial agreement regime, these issues should be clearly mentioned
as the very first step of the compromise. The agreement to establish the matrimonial
property regime is made before the marriage and takes effect at the date the couple carry
out the marriage registration procedures according to the order, conditions and provisions
of the law. Stemming from the needs of each party, spouses can agree on the conditions for
the termination of the property regime according to their agreement and determine in
which cases the spouses have the right to demand to end this property regime. Once they
agree on the termination of the property regime, the property will be divided between them
according to the procedure (agreement or request to the competent authority to settle their
property relations) based on the agreement of the couple and the principle of property
division upon termination. In principle, property can be divided based on the method of
common property division during the marriage period or according to other division
principles, which are agreed upon by the husband and wife. When a dispute occurs, the
agreement of the husband and wife is applied to the settlement of the dispute.?8®

For example, “in case of applying the agreed matrimonial property regime, the
settlement of property upon divorce must comply with such agreement. In case the
agreement is insufficient or unclear, the settlement must comply with the corresponding
provisions of paragraph 2, 3, 4 and Article 5 and Articles 60, 61, 62, 63 and 64 of the 2014
Law on Marriage and Family” which has the same rules as if the spouses were applying the
statutory property regime. Regarding common property in the marital agreement regime, it
“shall be divided into two, taking into account the following factors: 1) Circumstances of
the family, husband and wife;” 2) “Each spouse’s contributions to the creation,
maintenance and development of common property. The housework done in the family by a
spouse shall be regarded as income-generating labour;” 3) “Protecting the legitimate
interests of each spouse in their production, business and career activities to create
conditions for them to continue working to generate incomes;” 4) “Each spouse’s faults in
the infringement of spousal rights and obligations. Common property of husband and wife
shall be divided in kind, if impossible to be divided in kind, common property shall be
divided based on its value. The partner who receives the property in kind with a value
bigger than the portion he/she is entitled to receive shall pay the value difference to the
other. Separate property of a spouse shall be under his/her ownership, except for separate
property already merged into common property in accordance with” the 2014 Law on
Marriage and Family. “A spouse who requests division of separate property which has

been merged into or mixed with common property shall be paid for the value of his/her
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property contributed to common property, unless otherwise agreed by husband and wife.”
“The lawful rights and interests of the wife, minor children or adult children who have lost
their civil act capacity or have no working capacity and no property to support them shall
be protected.”

However, a marital contract must be established prior to marriage and not after it.
During the marriage period, couples are entitled to switch from a marital contract to a
statutory marital property regime. Conversely, couples who are applying a statutory
property regime cannot transfer to a marital contract after marriage. Explaining this rule,
lawmakers argued that the choice of the statutory property regime means that spouses
could still agree to divide their common property into separate property or merge separate
property into common property during the marriage. In addition, this leads to a difference
compared with the marital contract — the agreement model must be established before
marriage and cannot be established after marriage.

Compared to the Hungarian legislation on marriage, there are two property regimes
which are the statutory property regime and the matrimonial agreement property regime.
With respect to the statutory property regime, there are two main types of property:
community property and separate property. As for the marital contract, couples may
choose to sign a premarital agreement (also known as ante-nuptial agreement) or post
marital agreement which takes effect from the time of establishing the agreements.?®
Unlike Vietnam’s law, where a marital agreement can only be signed before getting
married, Hungarian law does not limit the time of establishing a marital contract. This is a
regulation that Vietnamese family law should learn from Hungarian law.?*° Many countries
in Europe consider pre-marriage and post-marriage agreements indistinguishable, applying
the same legal standard to the spouse whether the compromise was made before or after
the marriage. In Germany, for example, spouses can choose from contractual property
arrangements recognised in the German Civil Code, but agreements between spouses must
not result in unacceptably inconsistent burden sharing. In France, by contrast, spouses are
prohibited from changing their property regime until two years have elapsed according to
the French Civil Code to protect the interest of the family. Some other European states
limit the spouses’ agreement at the time of divorce relating to maintenance or refuse to
recognise the waiver of future maintenance by the spouses. Taking German law, for
instance, it allows spouses to change the default rules to keep and exclude post-divorce
alimony in its entirety. Concerning the formation of marriage contracts, they require that

the agreement be executed before a notary, who serves as an impartial advisor being

289 Article 4:63 in Hungary Code of 2013 — Book Four (Family Law) prescribes that: “1) The function of the
marriage contract is to permit the parties to the marriage or the spouses to define a property regime - in lieu
of marital community of property - with a view to governing their property relationships during the marriage
from the time specified in the agreement”

290 Linh, Nguyen Thi My, The Development of Matrimonial Property law in Vietnam 66-74.
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trained and experienced in many European nations.?”! Similarly, the couple can sign a
prenuptial agreement in Russia, similarly to Hungary, Germany and France (See the figure
below). The figure shows that the number of prenuptial agreements signed in Russia
witnessed a considerable increase from 2014 to 2020. It means that this type of marital

property agreement regime has become a modern trend chosen by couples.

Number of prenuptial agreements concluded in Russia from 2014 to 2020 (in 1,000s)

150 1425

Number of agreements in thousands

2014 2015 2016 2017 2018 2019 2020

Source Additional Information:
Federal Notary Chamber Russia: Federal Notary Chamber: 2014 to 2020

Figure 13. Number of prenuptial agreements signed in Russia witnessed a

considerable increase from 2014 to 2020 supplied by Statista company.***

In addition to the abovementioned main contents, in the content of the agreement, the
couple can agree on other contents, such as the support of parents and children related to
the matrimonial property regime based on the needs and circumstances of each party. The
general principle of the matrimonial property regime stipulates that husband and wife are
equal in terms of their rights and obligations in the creation, possession, use and
disposition of common property and there must be no differentiation between family
workers and income workers. The spouses have to ensure the conditions to meet the
family’s essential needs, if the exercise of property rights and the performance of
obligations by a spouse infringes upon the legitimate rights and interests of the other

spouse, their family and other persons, compensation must be made.

21 Barbara A Atwood, “Marital Contracts and the Meaning of Marriage” 11-41.
292 Statista Company, “Russia: Number of Prenuptial Agreements 2020” accessed 17 December 2021.
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3.3.3 Modification and invalidation issues relating to an agreed property regime
3.3.3.1 Modification of the prenuptial agreement on property

Pursuant to Article 17 of Decree No. 126/2014 detailing a number of articles and
measures to implement the Act on Marriage and Family and Article 49 of the 2014 Law on
Marriage and Family, the spouses have the right to reach an agreement, amend, supplement
a part or all of the contents of the prenuptial agreement property regime or apply the
statutory property regime according to law. Property rights and obligations arising before
the effective date of the amendment and supplementation of the prenuptial agreement
property regime are still legally valid, unless otherwise agreed by the parties. On the other
hand, when performing transactions with a third person related to the agreed property, the
spouses are obliged to provide the third person with information on agreements related to
that property.

Regarding the time of modification, during the marriage period, the couple have the
right to agree to amend or supplement a part or all of the contents of the property regime or
apply the statutory property regime. Although the marriage agreement is highly stable, the
law still allows it to be amended even after they get married to ensure rights related to the
property of the couple and to ensure freedom. The husband and wife’s agreement is
protected by the law.

In terms of content, the amendment and supplementation of the agreement as well as
the content of the newly established agreement are not only related to the rights and
obligations of the spouses but also to the interests of a third person. Therefore, when
amending and supplementing the content of the prenuptial agreement property regime, they
must follow strict formal requirements as well; they must be executed in the form of
notarized or authenticated documents as prescribed by law. The amendment and
supplementation take effect from the date of the notarization or authentication.

Modification and supplementation of a part or the whole of the agreement does not
terminate the agreement on the matrimonial property regime,>* there will only be changes
in some of the contents of previous agreements. When a modified or supplemented
agreement on the prenuptial agreement regime is established, the spouses need to provide
third parties with relevant information in case of having a transaction with a third person. If
a husband or wife violates this obligation, the interests of a third person will still be

protected by law according to the provisions of the Civil Code. This regulation aims to

293 Dang, Hong Duong, “Dinh udc tai san trudc hon nhan theo Luat Hon nhan va Gia dinh 2014” accessed 1
January 2022.
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avoid the situation in which the couple takes advantage of the modification and
supplementation of the content of the agreement on the matrimonial property regime to
avoid the completion of civil obligations. If the agreement is amended and supplemented,
property rights and obligations arising before the effective date of the modification or
supplementation are still legally valid, except that the party has another agreement. Thus,
whether an agreement on the matrimonial property regime is newly established or
amended, supplemented, it only changes the rights and obligations between husband and
wife according to the agreement, without changing the rights as well as property

obligations of the spouse toward the relevant third party.

3.3.3.2 Invalidation of the prenuptial agreement

According to Article 50 of the 2014 Law on Marriage and Family and Article 6 of
Joint Circular 01/2016, the agreement on the matrimonial property regime can be declared
invalid by the Court. Once an agreement on the prenuptial agreement regime is declared
totally invalid by the Court, the statutory property regime shall be applied. If the prenuptial
agreement on property is declared to be partially invalid, the contents that are not invalid
will still apply. Concerning the invalid content, the statutory provisions on the matrimonial
property regime shall be applied. The prenuptial agreement on property is declared invalid
when violating one of the following provisions:

Firstly, the agreement is defined as invalid, if it does not comply with the conditions of
validity of the transaction specified in the Civil Code and other relevant laws, such as the
legal capacity of husband and wife, agreement content, it violates prohibitions, or violates
social ethics. If the spouses, for example, are not of marriageable age at the time of making
the agreement or lose their civil act capacity at the time of the agreement, the agreement
will be declared invalid. The agreement will also be declared void, if at the time of
establishment, one or both parties were in a state of involuntariness (threatened, deceived,
and mistaken). Thus, based on the provisions, if the marriage is declared void due to the
violation of the age requirement or the condition of voluntariness, the agreement on the
property regime between husband and wife is also declared invalid.

Secondly, the agreement is invalid if it breaches one of the provisions of Articles 29,
30, 31, and 34 of the 2014 Law on Marriage and Family because of an imbalance in
establishing property rights; or not guaranteeing the essential needs of the family; or
because of breaking transaction rules regarding the house being the only residence of
spouses. It may also be void if the content of the agreement seriously violates the rights
and interests of parents, children and other family members. The contents of an agreement
on the matrimonial property regime are invalidated due to a serious violation of the right to

support, the right to inheritance and other legitimate rights and interests of parents,

145



children and other members. If the agreement evades the support obligation specified in
Articles 110 to 115 of the Law on Family and Marriage or obstructs the right to inheritance
of independent heirs, it will be worthless. For example, the father has an adult child but the
child cannot work. After that, the father gets married to the stepmother and they sign a
property agreement regime, in which the entirety of the father’s assets will be inherited by
the stepmother when the father dies. In this case, the content of the agreement on the
property regime between the couple will be invalidated with respect to the part of property
of the father, and the adult child inherits in accordance with the legal provisions.?%*
Concerning the above provisions, the law allows husband and wife to freely agree to
dispose of their property but they still have to ensure the property obligations that husband
and wife have to bear toward a third person and members of the family. This provision also
contributes to preventing agreements established by husband and wife for dishonest
purposes, for avoiding the performance of civil obligations and affecting the legitimate
rights and interests of related persons; it contributes to protecting the legitimate rights of
parents, children and other family members recognized by law.

Thirdly, the agreement is invalid if it breaches the regulations on transactions with a
bona fide third person relating to bank accounts, securities accounts and other real estate
that do not require registration of ownership or of the right to use by law. For example,
before marriage, the spouses have a written agreement on the establishment of the property
regime, in a document identifying land use rights as the private property of the husband
before the marriage (in fact, the husband already mortgaged this land use right to a bank)
to become the common property of the spouses after marriage. Unfortunately, the husband
cannot pay the debt before the due date, the bank requests to dispose of the collateral,
which is the land use right, but the husband disagrees and thinks that this is the common
property of the spouses and not the husband’s separate property. The bank files a lawsuit
with the Court and requests the husband to repay the debt as well as the cancellation of the
written agreement on the property regime of the couple and the disposal of the mortgaged
property, that is, the land use right of the husband. The court must determine that the
agreement to establish the property regime of husband and wife is invalid because of a
serious violation of the bank’s rights to the property mortgaged by the husband.

Fourthly, the agreement is invalid if it violates the regulations on the rights and
obligations of spouses in meeting the essential needs of the family. Once one party has a
need to use and dispose of property to serve the essential needs of the family as well as
themselves in daily life, there is no need for permission from the other party. The other
party has no control, prohibiting the other party from using common property of husband

294 Article 5 and 6 of the Joint Circular 01/2016 dated on January 6, 2016 which is a guideline on the
implementation of the Law on Marriage and Family by the Chief Justice of the Supreme People’s Court -
Head of the Supreme People’s Procuracy - Minister Issued by the Ministry of Justice.
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and wife. Regarding a number of cases related to property of great value, the law, however,
states that disposition over the common property requires the consent of both parties.
Fifthly, the agreement is invalid if it violates regulations on transactions related to the
house which is the only residence of husband and wife. The establishment, execution and
termination of house-related transactions relating to the spouses’ sole residence must be
agreed by both parties. If a house is privately owned by one party, the owner has the right
to establish, perform or terminate transactions related to such property but must ensure
accommodation for the other party. Whenever a violation happens, the aggrieved party or
the guardian of the person whose rights and interests are infringed upon with regard to
basic principles can submit a petition to the court. Procedures for reviewing the invalid
agreement on the matrimonial property regime are specified in Article 5 of Joint Circular
No.01/2016. Specifically, the following agencies, organizations and individuals, in
accordance with the civil procedure law, have the right to request the Court to declare that
the agreement on the matrimonial property regime is invalid in the case specified in Article
50 (1) of the Act on Marriage and Family: 1) The wife or husband who have agreed on the
property regime; 2) The aggrieved person, the guardian of the person whose rights and
interests are violated due to an agreement on the property regime of husband and wife.
Regarding the order and procedures for settling a request, the court can declare a marital

agreement being invalid.

3.3.4 Termination of the matrimonial agreement property regime

3.3.4.1 The termination of the matrimonial agreement property regime according to

the parties’ will

The property regime under the agreement of the husband and wife will end when the
husband and wife agree to terminate the property regime according to the agreement of the
husband and wife. At this time, husband and wife will carry out procedures to confirm the
termination of the property regime as agreed by them. Although the property regime under
the agreement of husband and wife terminates, the marital relationship still exists, and the
statutory property regime will apply automatically, since the property regime according to

the agreement ends.

3.3.4.2 The termination of the matrimonial agreement property regime according to
law: dissolution and the spouses’ death

Once the couple divorce or one of the spouses dies and the Court’s judgment declares

this incident, the marriage relationship will end, and the marital agreement regime will also
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terminate. In this case, if a prenuptial agreement regime has been made, this agreement will
be applied to the settlement of property upon divorce, and the property items not included
in this agreement will be divided according to the provisions of law. The provisions of
Article 59 (1) of the 2014 Law on Marriage and Family on the settlement of the property
relationship between husband and wife upon divorce state: “The settlement of property
shall be agreed upon by the concerned parties in case of applying the statutory
matrimonial property regime. If they fail to reach agreement thereon, at the request of a
spouse or both, a court shall settle it according to paragraphs 2, 3, 4 and 5 of this Article
and Articles 60, 61, 62, 63 and 64 of this Law.” 1f husband and wife have established an
agreed property regime, but the contents of the agreement do not say anything about the
way and conditions to divide property upon divorce, the Court will deal with the division
according to the statutory property regime. Similarly, illegal marriage cancellation also
leads to termination of the marriage with effect to the date the couple register their
marriage and this situation seems to have the same legal consequences for the property
relationship as divorce. According to the provisions of Article 3 (6) of the 2014 Law on
Marriage and Family, “lllegal marriage means that a man or woman has registered their
marriage at a competent state agency, but one or both parties violate the marriage
conditions according to the provisions of Article 8 of the 2014 Law”. Concerning the legal
consequences of the marital property relationship, the agreement on the property regime
cannot continue to be valid after the marital relationship has been cancelled by the Court,
because the property relationship between husband and wife only exists when their
marriage is recognized. Once there is a prenuptial agreement without provisions foreseeing
what should happen if the couple’s marriage is null and void, the regulations on marital
property division upon the spouses’ divorce shall be applied to settle their property. In
summary, how to resolve the property relationship between husband and wife when
terminating the marriage relationship is one of the important issues that both partners often
consider in their agreement.

To conclude, the recognition of prenuptial agreements means an inevitable
development of the marital property model by allowing the spouses to apply the prenuptial
agreement or statutory marital property that depends on the spouses’ will and desire. Thus,
the concept of the matrimonial agreement on property is a term that has been present since
the French colonial period in Vietnam and is currently being re-regulated in the 2014 Act
on Marriage and Family. In general, the establishment of a prenuptial agreement needs to
be in writing and notarized or authenticated. This is a regulation that has many similarities
with the French and Hungarian Civil Code. However, at present, Vietnamese laws only
recognise the form of the ante-nuptial agreement (also known as a premarital agreement)
but not yet the post-marital agreement as in Hungarian law. The unrecognized post-marital

agreement should be considered in the Vietnamese marriage and family law because the
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couple may have a need to agree on the property after marriage during the process of living

together.

3.3.5 The difference between a marital agreement and a statutory property

regime and Hungarian law in comparision

The marital agreement and statutory property regime are the two property regimes
recognized by the 2014 Marriage and Family Law that spouses have the right to choose to
establish. Each property regime has its own characteristics and advantages, and husband
and wife choose the appropriate property regime depending on the purpose of their
marriage and their economic interests. On the basis of the provisions of Article 28 of the
2018 Law on Marriage and Family and the provisions referenced from this Article, the
marital agreement and statutory property regime have some basic differences as follows:

First, the marital agreement property regime must be established before a man and
woman get married in accordance with Article 47 of the 2014 Law on Marriage and
Family. Accordingly, the marital agreement property regime of husband and wife arises
from the date of marriage registration. In contrast, the statutory property regime is
considered as the default property regime that is applied when men and women do not
choose the property regime according to the prenuptial agreement before marriage or the
agreement is invalid. That is, the statutory property regime is automatically applied when a
man or woman does not have any agreement on property before marriage or has an
agreement but it is declared invalid by the Court in accordance with Article 50 of the 2014
Law on Marriage and Family.?®> In addition, the statutory property regime is also
applicable to the case where the husband and wife establish the property regime according
to their agreement but have agreed to terminate this regime during the marriage period and
change to apply the statutory property regime.?”®

Second, Article 47 of the 2014 Law on Marriage and Family stipulates that the marital
agreement property regime must be made in writing and notarized or authenticated. This
proves that the prenuptial agreement property regime only comes into effect when it
ensures the above provisions in the form above.

In contrast, the statutory property regime does not explicitly stipulate the form of
establishment. Thus, the statutory property regime is applied automatically starting from
the moment the parties get married, if there is no agreement or the existing agreement is
invalid.

Third, Article 15 of Decree 126/2014 lays out three basic methods for husband and

wife to negotiate on the property, if they choose the marital agreement property regime as

295 Article 7 of Decree 126/2014.
296 Article 17 (1) of Decree 126/2014.
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follows: “I/ Matrimonial property includes common property and separate property of
husband and wife; 2/ Husband and wife have no separate property and all property a
spouse has before marriage or during the marriage period is common property, 3/
Husband and wife have no common property and all property a spouse has before
marriage and during the marriage, period is the separate property of that spouse.” Thus,
if husband and wife choose the second or third method, they only have either common or
separate property. This leads to the fact that the couple can have only one type of property
during the marriage period when choosing the prenuptial agreement property regime.
Conversely, when husband and wife apply the statutory property regime, the property is
always composed of common and separate property due to the default provisions in
Articles 33 and 43 of the 2014 Law on Marriage and Family.

Fourth, Article 17 of Decree 126/2014 allows husband and wife the right to change
from the agreed property regime to the statutory property regime. This change should be
made in writing and notarized or authenticated. In other words, the change is the basis for
terminating the ante-nuptial property regime and switching to the statutory property
regime.

Conversely, are husband and wife allowed to terminate the statutory property regime
and agree to apply the agreed property regime during the marriage period? The 2014
Marriage and Family Law and the current guiding documents do not regulate this issue.
Accordingly, if the husband and wife are allowed to apply the agreed property regime
during the marriage period, it will lose the characteristic that the “agreement must be
established before marriage” in Article 47 of the Marriage Law and family. In addition,
even when a couple apply the statutory property regime, they still have the right to
negotiate on property. For example, the couple are entitled to divide common property
during the marriage period into the separate property of each party or agree to merge
separate property into common property. Therefore, spouses do not need to terminate the
statutory property regime but can still agree on the property during the marriage period.

In addition, the establishment of the agreed property regime is based on the agreement
of the husband and wife, so the management, use and disposition of property will be based
on such agreements. However, the statutory property regime will be managed, used and
determined according to the provisions of the Law on Marriage and Family, if the couple’s
agreement lacks basic regulations.

Regarding Hungarian law in comparison with Vietnam, similarly, “unless otherwise
provided in their marriage contract, after marriage, the spouses are subject to the
community of property regime for the duration of their joint marital life (statutory
matrimonial property regime)”. “Upon entering into marriage, the statutory matrimonial

property regime will become effective also retroactively for the time of the spouses’ life
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partnership preceding marriage.”?’ “The Civil Code regulates two optional matrimonial
property systems in detail: the marital property acquisition regime and the separation of
property system, but in a matrimonial property contract it is not mandatory to choose one
of these systems.?”® “If the parties to the marriage or the spouses agree to install a marital
property acquisition regime in the marriage contract, they shall be considered independent
in their property acquisitions during their matrimonial relationship, therefore the rules on
separation of property shall apply between them. After the termination of marriage, either
of the spouse may demand a share of the growth in assets which is considered to have been
acquired jointly. Jointly acquired property means the net value, at the time of termination
of marriage, of the spouse’s property remaining after his/her debt share and separate
property are deducted. As regards marital property, the property existing at the time of
termination of the matrimonial relationship shall be presumed to have been acquired
jointly. Specific assets, burdens and debts to be taken into account as separate property
shall be determined relying on the provisions of the matrimonial property regime on
separate property. In addition to existing separate property, the value of any separate
property which the spouses spent during their matrimonial relationship on jointly acquired
property or on the separate property of the other spouse shall also be considered to
comprise a part of separate property. Compensation for any shortage in separate property
shall be permitted only if expressly specified.” 2

In terms of the Hungarian marriage contract, ““a marriage contract shall be considered
valid if executed in an authentic instrument or in a private document countersigned by an
attorney. A marriage contract shall be considered effective in dealing with third parties if
the contract is recorded in the national register of marriage contracts, or if the spouses are
able to prove that the third party was aware, or should have been aware that such contract
existed, including its contents.”*% “The function of the marriage contract is to permit the
parties to the marriage or the spouses to define a property regime - in lieu of marital
community of property - with a view to governing their property relationships during the
marriage from the time specified in the agreement. In the marriage contract the parties may
define several different property regimes relating to certain specific assets, and they may
even deviate from the rules on statutory and optional property regimes, if such deviation is
not precluded by Family Law.”*?! “A marriage contract shall not contain any clause having
retroactive effect for changing, to the detriment of a third party, any obligation a spouse
may have in dealing with third parties arising before the marriage contract was concluded.
Where an agreement of the spouses alters the community property or separate property
status of an asset in derogation from the relevant provisions of the marriage contract, such

297 Art. 4:34 (2) and 4:35 (1) of the Act V of 2013 on the Civil Code.
298 Art. 4:69-4:73 of Act V of 2013 on the Civil Code.

299 Art. 4:63 of of Act V of 2013 on the Civil Code.

300 Art, 4:65 (1) of Act V 0f 2013 on the Civil Code.

301 Art. 4:63 (2) of the Act V of 2013 on the Civil Code.
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agreement shall be considered effective in dealing with third parties if the third party was
aware, or should have been aware that the asset in question belonged to community
property or separate property under the agreement.”*%? “The spouses shall be able to amend
or terminate the marriage contract during their matrimonial relationship. Any amendment
to and the termination of marriage contracts shall be governed by the provisions on the
scope and validity of contracts.”% Similarly, Vietnam also requires the parties when
making a prenuptial agreement to comply with a certain form and the amendment must
also be in a set form, similarly to Hungary. This provision is appropriate because
compliance with the regulations on form contributes to ensuring that the agreement is
placed under the supervision of the competent authority to help the contract come into
force for the relevant parties. However, Vietnam does not have regulations on the
establishment of post-nuptial agreement and does not recognize the retroactive effect of the
marriage contract in contrast with Hungary. These are considered reasonable provisions in
the Hungarian Civil Code that Vietnam can refer to when formulating the law. Regarding
the cost of making a marriage contract in Hungary, “There are several hidden costs
involved in entering into a matrimonial property contract. This is where the fee for the
lawyer who drafted the document comes into play - the fee depends on the specialist - or
the fee for the notary. The registration of the marriage contract is HUF 10,000, and the
inquiry of the marriage contract is occasionally HUF 1,000 - anyone who is likely to have
a legal interest in it can request the document and make a note of it.*** In Vietnam, the
notarization price includes document preparation fee and notarization fee based on the
value of the transaction property. Therefore, if the agreement on property between husband
and wife is of great value, the notarization price will be higher. For example, if husband
and wife agree on a property worth 1 billion VND, the notarization fee represents 0.1%3%
of the property value, which is equivalent to 1 million VND (equivalent to 14000 HUF or
38 Euro) excluding contract drafting fees, duplicating fees and other additional fees if any.
Online notary service in terms of matrimonial property contracts and division of the
matrimonial property is a useful tool to support the right to matrimonial property. In order
to ensure the speed and convenience for couples in implementing agreements on property
division or establishing a marriage contract, the notary office provides both face-to-face
and online services. In Hungary, notary activities are supervised by the “Ministry of Justice
and the National Chamber of Civil Law Notaries.” “The notaries operate under self-
governance” and have an organizational structure consisting of “the territorial chambers of

civil law notaries, the presidency of the territorial chambers and the Hungarian Chamber of

302 Art. 4:67 (1) of the Act V of 2013 on the Civil Code.

303 Art. 4:66 of the Act V of 2013 on the Civil Code.

304 Pénzcentrum, “Hazassagi szerz6dés: Milyen esetben sziikséges egy hazassigi vagyonjogi szerz6dés
megkdtése” accessed 15 December 2021.

305 Notary office No. 4 Ho Chi Minh City, ‘Tha Tuc Cong Chiimg Van Ban Théa Thuin Phan Chia Tai San
Chung Cuia vg Chong’ accessed 15 December 2021.
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Civil Law Notaries.” “The territorial chambers are public bodies which consist of five
territorial chambers in Hungary having their seats” in Budapest, Gydr, Pécs, Szeged and
Miskolc. “The bodies of self-government are legal persons, eligible to use the coat of arms
of the State. The notary becomes a member of the given territorial chamber by his
appointment.” The territorial chamber includes the “trainee and deputy notary who
becomes a member of the territorial chamber by being enrolled in the registry of the
chamber.” The Hungarian Chamber of Civil Law Notaries consists of territorial chambers
with the National Chamber Public Body as the supreme body of self-government
representing notaries. The National Chamber Public “Body provides the chambers with
conditions to operate, is involved in preparatory legislative work, and issues guidelines
pertaining to the activities of notaries, as well as trainee and deputy notaries.” The National
Chamber Public Body includes the Board, the Presidency, the President, and the Auditors,
who are appointed for a mandate of four years. The main function of the Board is to bring
together the delegates of the territorial chambers and decide issues of strategic importance.
The role of the national President represents the national “Chamber, its Board and
Presidency, chairs the sittings of the national Presidency and Board, and undertakes to
prepare and implement their resolutions.”*% The establishment of a marriage contract in
Hungary is strictly regulated in terms of form and registration at notary offices.
Accordingly, they can make direct registration or online registration on the official website
of the Hungarian Chamber of Civil Law Notaries at

https://www.mokk.hu/ugyfeleknek/index en.php. In Vietnam, the current notary

agency is also a unit operating under the model of a notary public office or a private
enterprise and self-governance. Similarly, Vietnam also allows online registration like
Hungary to make it easier for couples to agree to establish marital property at

https://www.congchungtructuyen.vn/.

3.4. The legal implications of divorce for matrimonial property

3.4.1 Legal overview of divorce

3.4.1.1 The concept of divorce

As far as the provisions of Article 3 (14) of the 2014 Law on Marriage and Family are
concerned, divorce is the termination of the husband-and-wife relationship according to a

legally effective judgment or decision of the Court. The marriage will terminate only

following a court judgment or decision in case one spouse initiates a divorce lawsuit or

306 Hungarian National Chamber of Notaries, Magyar Orszagos Kozjegyz6i Kamara accessed 15 December
2021.
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following a court decision based on both spouses’ request for divorce. Divorce is based on
the spouses’ voluntariness because it is the result of the wilful act of the husband and wife
exercising their freedom right to divorce. The State manages society by law, so there can
be no forced marriage and the State also cannot force husband and wife to live together
when the purpose of marriage cannot be achieved. It also means that the State allows
citizens to freely divorce (freely within the framework of the law) when the purpose of
their marriage is not achieved, and the marriage cannot be extended any longer. It is
believed that divorce is considered as the best solution in such situations. Thus, divorce is
a legal event of voluntary nature, expressing the self-democracy and voluntary freedom
of one or both spouses in the situation that the marriage has ended and is placed under
State supervision through effective judgments and decisions of the Court.

One research study was conducted by a Vietnamese scholar relating to the reasons
for divorce in Vietnam. One of the most fundamental reasons for divorce in Vietnam
recently results from differences in lifestyle between the spouses. Adultery, childlessness
and domestic violence are among other elements for divorce based on the study (See

Figure 14 below)

2009 2010 2011 2012 2013 2014 2015 2016 2017

All

Economic problems 1.2 1.2 0.9 03

0.4

Adultery 43 6.7 5.8 6.5 83 73 8.4 TEES 74

6.9

Domestic violence 5.2 4.7 1.7 6.5 6.5 53 42 74
Other social problems 8.7 9 31 6.5 6.8 5.4 7.1 6.6 4

5.6
B

Childless 19 03 03

0.3

Lifestyle difference 87 78.1 84.4 79.3 78.1 80.8 78 80.7 80.9

813

Figure 14. Percentage distribution of divorce reasons in South Vietnam, period 2009-
2017 (N = 2,608).3"

3.4.1.2 The subjects of the right to request a divorce

3.4.1.2.1. The husband, the wife or both spouses

With regard to Article 51 (1) of the 2014 Law on Marriage and Family, it is stated that
“Wife, husband or both have the right to request a court to settle a divorce”. In terms of
this provision, both husband and wife have the right to request a divorce when family life
cannot continue. This provision contributes to the realization of equal rights between men
and women, especially the elimination of patriarchal rights. However, not every request for
divorce will be resolved by the Court, because the Court only accepts divorce when the
marital situation has become serious and unsatisfactory. Grounds for divorce are provisions
of the law which clearly define the conditions and the court must base its decision on these

conditions in the process of settling the divorce of husband and wife. The different states

307 Thi, Tran Thi Minh, “Complex Transformation of Divorce in Vietnam under the Forces of Modernization
and Individualism” 225-245.
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have different views on the conditions and circumstances in which divorce is allowed. The
Vietnamese law on marriage and family does not stipulate separate grounds and specific
cases for allowing divorce. The divorce court bases its decision on a completely objective
recognition of the nature of the husband and wife's marital relationship. The court will only
grant a divorce to the spouses if it deems that the husband and wife no longer love each
other, the marital purpose has not been achieved and the marriage relationship cannot be

maintained.

3.4.1.2.2. The father, the mother or other relatives of the spouse

The 2014 Law on Marriage and Family provides that the subjects required for divorce
settlement may be parents or other relatives in case one of the spouses suffers from mental
illness or other diseases according to Article 51 (2) of the 2014 Law on Marriage and
Family. Article 51 (2) of the Law on Marriage and Family of 2014 stipulates as follows:
“Fathers, mothers and other relatives have the right to request the court to settle divorce
when the spouses are unable to perceive and control their own behaviour due to mental
illness or other diseases and are also victims of domestic violence caused by their
husbands and wives, seriously affecting their lives, health and spirits.” Thus, from January
1, 2015 — the day the 2014 Law on Marriage and Family took effect, parents and other
relatives can also request divorce settlement when one of the spouses - due to mental
illness or other disease - cannot perceive or control their own behaviour, and at the same
time the spouses are victims of domestic violence caused by their husbands and wives,
seriously affecting their lives, health and spirit.

3.4.1.2.3 Some exceptional limitations on the right to a divorce settlement

One of the basic principles of the Vietnamese Law on Marriage and Family is
progressive, voluntary marriage. The wife and husband are free to decide whether the
marriage relationship between them should continue or become terminated, because the
termination or existence of the marriage relationship significantly affects the other spouse.
Freedom to divorce is one of the civil rights of citizens as stipulated in the Constitution, the
Civil Code, and the Law on Marriage and Family. However, although the subject's rights
are prescribed by law, if the exercise of that right affects the rights and interests of other
subjects in the family, this activity in turn will be limited. This is certainly true in the case
of the wife who is pregnant or raising a child under 12 months old, then the husband's right
to request a divorce will be restricted. Limiting the husband's right to request divorce is
regulated by the 2014 Law on Marriage and Family in Article 51 (3) as follows:

“Husbands have no right to request a divorce in cases where the wife is pregnant, giving
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birth or raising children under 12 months old.” A possible explanation for this might be
that the wife needs to be protected and cared for during pregnancy and child-rearing. The
husband’s right to divorce, however, will be restored once the wife has passed the stage of
pregnancy or nursing a child under 12 months. The law does not limit the wife's right to
divorce if they are pregnant and raising a child under 12 months because this is their

prerogative, and they have the right to refuse that privilege.
3.4.2 Legal consequences of divorce

Once the court's divorce judgment takes legal effect, the marriage relationship ends
according to the law. From this moment onward, the divorced wife or husband has the right to
marry another person without any strings attached from the other party. After terminating the
marital relationship, the personal rights and obligations between the husband and wife will
cease completely, whether or not the husband and wife reach an agreement as a result of the
Court’s decision. That is, the personal rights and obligations between husband and wife arising
from marriage will automatically terminate, including: the obligation to love, respect, care for
and help each other to progress; the obligation to be faithful to each other; the right to represent
each other. A number of other personal rights that spouses have as citizens are not affected and
remain unchanged even if the couple divorces. What if the husband and wife have divorced
and the court's divorce judgment has taken legal effect, and then the couple returns to live
together without registering their marriage? Will their marital status be automatically restored?
They can only proceed with re-marriage registration so that the marriage relationship becomes
legally valid from the time of registration.

The division of common property upon divorce is considered based on the property
regime applied by the husband and wife and other factors on the basis of ensuring the
rights and interests of the parties when dividing the property.’®® Some principles are set
when resolving the property relationship of husband and wife upon divorce. They are as

follows:

3.4.2.1 The first principle

“In case of applying the agreed matrimonial property regime, the settlement of
property upon divorce must comply with such agreement.” If this agreement is unclear or
ineffective, the Court will rely on the general principles when dividing the spouse's
property. As regards to the provisions of Article 59 (1) of the 2014 Law on Marriage and
Family, if husband and wife choose the property regime as agreed upon before marriage,

the property settlement upon divorce shall take place according to that agreement. With

308 See Article 59 of the 2014 Law on Marriage and Family.
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respect to Article 7 (1) (b) of Joint Circular 01/2016, if there is a written agreement on the
property regime of husband and wife and this document is not declared invalid by the
Court in its entirety, the Court shall apply the contents of the written agreement to divide
the property of husband and wife upon divorce. Accordingly, division of the common
property of husband and wife upon divorce is based on the husband and wife's agreement
with the content agreed upon in a notarized or authenticated document before they get
married. Their agreement on how to divide common property will apply to dividing
common property. They may, for example, stipulate in a written property agreement that in
case of divorce the wife receives 60 percent, and the husband receives 40 percent when
dividing the common property. The legal agreement between husband and wife serves as
evidence concerning the division of common property of husband and wife upon
divorce.3” When conducting divorce proceedings, the spouses must comply with the
content of their voluntary and lawful agreement. The court is responsible for considering
and evaluating the content of the agreement to recognize the division of common property
in accordance with the agreement of the husband and wife. The law on marriage and
family demonstrates the right to freedom, equality, and voluntary agreement on the
property relationship of husband and wife in general, and the division of the common
property of husband and wife upon divorce in particular. The Court, thereby, has the
responsibility to consider, evaluate and recognize those voluntary agreements. The
voluntary agreement of husband and wife upon divorce is applicable to both cases of
consensual divorce and divorce at the request of one party.

Regarding consensual divorce, the husband and wife have the right to agree on the
division of common property, which means that only if there is no dispute over property
and other issues, will the Court recognize this agreement by deciding to recognize the
divorce agreement. In the practical application of law, it is believed that an effective
measure to avoid disputes arising from the division of common property of the spouses is
where the involved parties can come to an agreement between themselves if the involved
parties can reach an agreement with each other, or they are guided, assisted and provided
explanations by the Court because of the importance of respect for self-agreement between
the spouses. However, the above-mentioned self-agreement of husband and wife must not
be contrary to the principles prescribed by law which must ensure the lawful rights and
interests of the wife and minor children or adult children who have lost their civil act
capacity or have no legal act capacity to work and no assets to support themselves.

With respect to divorce at the request of one party, if one party to a marriage
relationship thinks that the marriage cannot continue, they can file a divorce petition to the
Court alone without the consent of the other spouse. The law gives the parties in a

marriage relationship the freedom to marry and divorce, so once the purpose of the

309 Article 7 (1) (b) of Circular 01/2016.
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marriage is not achieved, the common life cannot last, they have the right to apply for a
divorce.

Together, the husband and wife can agree with each other on the division of common
property when they file for a divorce. A consequence of this division may be that the
husband and wife receive equal shares or there is a difference according to the wishes of
the husband and wife. However, this agreement must ensure the interests of the other party,
especially the interests of the wife, minor children, adult children who have lost their civil
act capacity to work and have no property to support themselves.

3.4.2.2 The second principle

If the husband and wife choose the statutory property regime and they have an
agreement on the division of property upon divorce, they will base division of the common
property on this agreement. If the agreement is incomplete or unclear, the Court will rely
on general principles when resolving the division of common property. Regarding Article
7 (1) of Joint Circular 01/2016, it provides that the principle of settlement of husband and
wife's property after divorce is determined primarily based on the agreement of husband
and wife. Until the divorce, husband and wife still have the right to reach an agreement
with each other on all issues, such as care and child support, the husband and wife’s
obligations and especially the division of common property of husband and wife upon
divorce. Therefore, the Court has the responsibility to consider, evaluate and recognize
those voluntary agreements. When husband and wife cannot agree on the division of
common property, they have the right to ask the Court to settle the division. Thus, if the
spouses request, the Court will proceed to divide the common property among the parties.
The court shall divide the common property on the basis of compliance with the principles
of division of common property of husband and wife upon divorce as prescribed by the
marriage and family law. Regarding Article 7 (4) of Joint Circular 01/2016, if husband and
wife apply the statutory property regime, the common property of husband and wife will
be divided in principle upon divorce taking into account other factors to determine the
proportions of the property. Those other factors will be clarified in the third principle
analysed below.

According to the data provided by the statistics staff at the Can Tho City’s Court, from
2017 to 2020, a total of 165 marriage cases were handled and resolved at the first instance
level (see Table 1 below). The interesting issue is that these data are not public. The
collection of data was conducted by the statistics staff at the Can Tho city’s Court; and a
small amount of money was paid by the author to get these data. Notably, disputes over
marital property account for a large proportion of the arising disputes, including disputes

over property division upon divorce, property division after divorce and division of
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common property during the marriage period. For example, in 2020, the above three

property disputes account for 54.8% of all marriage disputes (see Figure 15 below). This

shows that property disputes are one of the topics that most concern spouses because they

are directly related to the ownership rights of individuals.

Table 1. Number of marriage and family disputes handled at the first instance level by
the Can Tho City Court from 2017 to 2020.3'°

Types of marital disputes Years
2017 | 2018 |2019 2020

Disputes over property during divorce 4 7 31 41

Disputes over property after divorce 6 12 22 27

Disputes over division of common property during | 17 13 10 6
marriage

Disputes about cohabitation and annulment 6 20 31 20

Maintenance disputes 1 1 2 1

Other marital disputes 43 50 34 40

Total 77 90 130 135

310 The data provided by the statistics staff at the Cantho City Court, from 2017 to 2020.
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Marital disputes handled by Cantho City Court at
the first instance in 2020

9

20 27

= Disputes over property during divorce
Disputes over property after divorce
Disputes over division of common property during marriage
Disputes about cohabitation and annulment

= Other marittal disputes

Figure 15. Marital disputes were handled by Can Tho City Court in the first instance
in 2020.3!

3.4.2.3 The third principle

Once the parties have reached an agreement, but the agreement is not clear,
unambiguous or the parties have a dispute, the division of common property shall be
resolved by the Court according to the following principles:

Common property shall be divided into two, taking into account the following factors:
“a/ Circumstances of the family, husband and wife; b/ Each spouse’s contributions to the
creation, maintenance and development of the common property. The housework done in
the family by a spouse shall be regarded as income-generating labour; ¢/ Protecting the
legitimate interests of each spouse in their production, business and career activities to
create conditions for them to continue working to generate incomes; d/ Each spouse’s
faults in the infringement of spousal rights and obligations.”

Division of the common property with regard to the circumstances of the family,
husband and wife comprise several elements, including the status of legal capacity,
behavioural capacity, health, property, ability to work and generate income after divorce,
the spouses’ personal and property rights and obligations to other family members in
accordance with the Law on Marriage and Family. The party facing more difficulties after
the divorce is entitled to a larger share of the property than the other party, or is given
priority to receive the type of property that ensures their maintenance and stability of their
life, but this division must be consistent with the actual circumstances of the spouse, and

311 The data provided by the statistics staff at the Can Tho City Court, from 2017 to 2020
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family.?!?> With respect to the above guidance of Joint Circular 01/2016, when resolving
the division of common property of husband and wife, it is necessary to consider the
following factors: 1) the status of legal capacity and civil act capacity of the spouses; 2) the
health of the spouse; 3) the ability to work to generate income after the divorce of the
spouses; 4) relationship between husband and wife and other family members in which
husband and wife have personal rights and obligations and property. The law only
mentions the health factor for consideration but does not explain it or provide a criterion to
base it on. The World Health Organization (WHO) defines health as a state of complete
physical, mental and social well-being and not merely the absence of disease or infirmity.
Thus, assessing health factors, the Court must consider physical, mental and social health.
Those who are in poor health are given priority in the process of dividing the common
property of husband and wife upon divorce. A spouse with weaker health may receive a
larger share of the property or receive property to meet his or her needs, such as housing,
means of transport, and production and business tools. In the process of divorce settlement,
the Court must consider the health factor to divide the common property of the husband
and wife in a reasonable way, ensuring the life and interests of the person with weaker
health.

The contribution of husband and wife to the creation, maintenance and development of
common property means the contribution of separate property, income, family work and
labour of husband and wife in creating, maintaining and developing the common property.
A wife or husband who stays at home to take care of children and family but does not work
is regarded as an employee with income equivalent to the income of a working husband or
wife. The husband or wife who puts in more effort to contribute will be given a greater

share.’!3

Family labour is just a certain type of work, done in the family that does not
directly create wealth, but is equated with income-generating labour in terms of economic
value. Of course, if one lived alone, housework certainly could not be considered income
labour. By contrast, in married life, one person’s housework and another person’s direct
income-earning work have the effect of creating conditions for each other, where one
person ensures the housework so that the other can work safely to create wealth; and the
creation of wealth by the other has the effect of creating peace of mind for this person in
the work of taking care of the housework.’!* It is necessary to interpret the term
‘contribution effort’ relatively broadly on the basis of considering the origin of joint asset
formation. ‘Contributing effort’ means the labour of each party spent to contribute to the
creation of assets while living together; the part of each party’s property acquired before
the marriage has been added to the common property; part of the property given to the

couple by the families of each party on the wedding day or during their cohabitation, due

312 Article 7 (4) (a) of Joint Circular 01/2016.
313 Article 7 (4) (b) of Joint Circular 01/2016.
314 Dien, Nguyen Ngoc, Binh Luin Khoa Hoc Lu4t Hon Nhan 76.
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to joint inheritance. No matter where it comes from, if it is considered common property,
when calculating the contribution, it is necessary to consider which party contributes more
to that property.’!> Legal practice shows that the effort to contribute to the cause of
marriage and family has many types and can be temporarily divided as follows: 1) the
effort to create and develop property; 2) efforts to preserve assets; 3) care and nurturing
efforts. Up to now, the competent state agency has not provided guidance on any cases
where contributions have been counted, or cases in which contributions have not been
counted and how to reasonably quantify effort.3'¢ The determination of contributions is
also based on separate property, because the party that contributes more to the maintenance
and development of the common property will be given a larger share during division.
Protecting the legitimate interests of each party in production, business and profession
so that the parties have the conditions to continue working to generate income is a right the
division of common property of husband and wife must ensure for their active husband and
wife. They must be allowed to continue practising their profession; husband and wife who
are engaged in production and business activities may continue to produce and do business
to generate income and they must pay the other party the difference in property value. The
protection of the legitimate interests of each party in production, business and professional
activities must not affect the minimum living conditions of spouses, minor children and

adult children who have lost their legal capacity in civil law.3!

For example, the
woodworking workshop is directly exploited by the husband and the beauty salon centre is
directly managed by the wife during the marriage. In the process of dividing common
property upon divorce, the husband is given priority in the case of the wood workshop and
the wife is given priority in the case of the beauty salon centre on the basis of considering
the difference in value between these items of their common property. From there, they can
continue to exploit tools and means to generate income to ensure their livelihood after
divorce.

“The fault of each party in violating the rights and obligations of husband and wife is
the fault of the husband or wife in violation of their personal rights and obligations,
resulting in divorce.”®!'® This is certainly true in case one party violates the obligation of
fidelity, causing the other party to be too sad, unable to find a solution, and therefore
intending to commit suicide; one side is indifferent, neglectful, uninterested, and uncaring,
making the other party feel abandoned, so they are melancholic and depressed.’!® If the
husband and wife violate their obligations, in terms of personal behaviour in marriage,

during the division of common property of husband and wife upon divorce, the Court

315 Thu Huong and Duy Kien, “Mot S6 Van Dé Co Ban vé Chia Tai San Chung Cua vg Chong Khi Ly Hon
Theo Luat Hon Nhan va Gia Pinh va Thyc Tién Giai Quyét” 27-35.

316 ong, Nguyen Hoang, “Ban vé Cong Strc Péng Gop Trong vu An Hon Nhén va Gia Dinh” 18.

317 Article 7 (4) (c) of Joint Circular 01/2016.

318 Article 7 (4) (d) of Joint Circular 01/2016.

319 Hanoi University of Procuracy, Gido Trinh Luit Hon Nhan va Gia Dinh 140.
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considers such violations to ensure the interests of the spouses. In case the husband
commits domestic violence or unfaithfulness, when settling divorce, the court, for
example, must consider the husband's fault when dividing the husband and wife's common
property, in order to give priority to the wife, ensuring the legitimate rights and interests of
the wife. If the husband and wife violate property rights and obligations, causing the loss
or decrease of the common property, the person committing the act will not be given
priority in the process of dividing the common property of the husband and wife upon
divorce. This is certainly true in the case where a husband often drinks and gambles
causing the couple's common property to decrease; in such a case the Court may give
priority to the wife to receive a larger share of the common property upon divorce.

Common property of husband and wife shall be “divided in kind, if impossible to be
divided in kind, common property shall be divided based on its value. The partner who
receives the property in kind with a value bigger than the portion he/she is entitled to
receive shall pay the value difference to the other.”

“Separate property of a spouse shall be under his/her ownership, except for separate
property already merged into common property in accordance with this Law. A spouse
who requests division of separate property which has been merged into or mixed with
common property shall be paid for the value of his/her property contributed to common
property, unless otherwise agreed by husband and wife.”

“The lawful rights and interests of the wife, minor children or adult children who
have lost their civil act capacity or have no working capacity and no property to support
themselves shall be protected.” The wife can be seen as a subject in a group of
disadvantaged people in society. Besides, the wife may lose job opportunities or no longer
qualify for employment in some fields, the possibility of no income is very high after the
divorce. In addition, the wife must bear the loss of physical health in taking care of the
family, during pregnancy, childbirth, care and education of children. Therefore, the lawful
rights and interests of the wife are protected by the law during the division of common
property upon divorce, ensuring a good life for the wife in the future.’? However, the
protection of the lawful rights and interests of the wife, minor children and adult children
who have lost their civil act capacity or are unable to work and have no property to support
themselves, does not mean that priority should be granted to provide the wife a larger share
in the common property or provide the children a part of the common property of the
husband and wife. Priority as understood here means that the property is being divided in a
beneficial way that ensures the life of the wife, minor or adult children who have lost their
civil capacity or are unable to work and have no assets to support themselves. This is
certainly true in the case of the division of a house which is common property and the sole

residence of the couple. It is necessary to grasp the principle that “even if divorced, each

320 Nguyen, Binh Luin Khoa Hoc Luit Hon Nhan va Gia Dinh 135.
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party has the right to have a house; Therefore, housing settlement must be aimed at
creating conditions for each party to have a stable place to live, especially for their
children, and in any case not to let wives and children leave the house when they really are
homeless.”*?! In case it is not possible to divide the property in kind, the Court shall
consider and decide to let the wife or husband directly raise minor children, children with
restricted or lost civil act capacity and receive the property in kind and pay the value of
the property to the other spouse. The aim of this regulation is to ensure that the rights of
the above subjects are not infringed or belittled in the process of dividing the common
property of husband and wife upon divorce. They are the weakest in marriage and family
relationships — those who, due to their age, health and the economic and social prejudices
against them, are in a situation where they must depend on other family members.3?? The
protection of vulnerable subjects is very necessary and humane, which principle is applied

by almost all countries in the world.

3.4.3 Analysing division of common property of husband and wife in specific

cases

3.4.3.1 Division of common property of husband and wife in case the couple lives
together with their family

It is very common for husband and wife to live together with the family in Vietnam as
a result of the traditional family model being affected by Confucians a long time ago.
When husband and wife live together with the family, they have contributed efforts to the
creation, maintenance, and development of the family's common property, thereby leading
to the problem of dividing the common property of the couple. The division of common
property of husband and wife living together must ensure the interests of both husband and
wife, especially the wife, minor children, adult children who have lost their civil act
capacity or have no legal capacity to work and self-support assets. As regards the
provisions of Article 61 of the 2014 Law on Marriage and Family, the division of common
property of husband and wife living together with the family is as follows:

Firstly, in case the husband and wife live together with the family but divorce, if the
husband and wife's property in the common property of the family cannot be determined,
they will be given a part of the common property of the family based on their “efforts and
contributions to the creation, maintenance and development of the common property as
well as to the common life of the family. The husband and wife's contributions to the

creation, maintenance and development of the common property as well as to the common

2! Hanoi Law University, Gido Trinh Luat Hon Nhan va Gia Dinh Viét Nam 187.
322 Chau, Le Vinh, “Bdo vé Ngudi Yéu The Theo Quy Dinh Cuia Luat Hon Nhén va Gia Dinh Nam 2014” 21.
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life of the family shall be settled” with respect to Article 59 (2) of the 2014 Law on
Marriage and Family. When dividing the common property of husband and wife, the
principle of the division of husband and wife's property upon divorce shall be applied. The
common property of husband and wife is divided in half taking into account the
circumstances of the family and of the husband and wife, including contributions of
husband and wife to the creation, maintenance and development of the common property;
the legitimate interests of each party in production, business and profession so that the
parties have conditions to continue working to generate income; the fault of each party in
violating the rights and obligations of husband and wife.

Second, in case husband and wife live together with the family and the husband and
wife's assets in the family's common property can be determined in part, then the spouse's
part of the property shall be subtracted from the family's common property regarding the
provisions of Article 59 of the 2014 Law on Marriage and Family. Applying the principle
of property division upon divorce, the common property of husband and wife is divided in
half, taking into account the following factors and circumstances of the family and of the
husband and wife, such as: contributions of husband and wife to the creation, maintenance
and development of common property; the legitimate interests of each party in production,
business and profession so that the parties have conditions to continue working to generate
income, and the fault of each party in violating the rights and obligations of husband and
wife, protecting the wife, minor children and adult children who have lost their civil act

capacity or have no working capacity and no property to live on their own.

3.4.3.2 Division of common property of husband and wife with regard to land use

rights

Land use right is a special and highly valuable asset in the common property of
husband and wife. Therefore, in order to create a legal basis in protecting the legitimate
rights and interests of the spouses upon divorce with respect to land use rights, the Law on
Marriage and Family has dedicated a separate article to deal with this problem.3?3 The
settlement of the division of property involving a land use right is usually done carefully,
verifying and clarifying all issues related to the land use rights. As far as the provisions of
Article 62 of the 2014 Law on Marriage and Family is concerned, the division of common
property of husband and wife in the form of land use rights shall be settled as follows: 1/
Regarding agricultural land for planting annual crops and aquaculture, if both parties have
the demand and meet conditions to directly use the land, it shall be divided according to
the agreement of the two parties. If an agreement cannot be reached, they can request the
Court to settle it pursuant to the provisions of Article 59 of the 2014 Law on Marriage and

323 Ho Chi Minh City University of Law, Gido Trinh Luat Hon Nhan va Gia Dinh Viét Nam 179.
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Family. In case only one party has the need and meets the conditions to directly use the
land, then he/she may continue to use the land but must pay the other party the value of the
land use right; 2/ In case the husband and wife have the right to use agricultural land for
annual crops and aquaculture with the household, upon divorce, the husband and wife's
land use rights are separated and divided similarly to agricultural land for growing annual
crops and aquaculture without living with the family. 3/ Agricultural land for perennial
crops, forestry land for afforestation, and residential land shall be divided with regard to
the provisions of Article 59 of the 2014 Law on Marriage and Family. 4/ For other types of
land, it shall be divided according to the provisions of the law on land. In the case of a
group of land users whose land use rights can be divided into parts for each member of the
group, if each member of the group wants to exercise his or her share of the land use right,
he/she must carry out the following procedures: “split the plot according to regulations,
carry out procedures for issuance of certificates of land use rights, ownership of houses and
other land-attached assets, and exercise the rights and obligations of land users according
to the provisions of the 2013 Law on Land.”?*

Husband and wife whose land use right has been divided must conduct the division of
the parcel according to regulations and carry out the procedures for granting the certificate
of land use right. In addition, in case a husband and wife live together with their family but
do not have the right to use land together with the household, the interests of the party who
does not have the right to use the land and does not continue to live with the family are
dissolved in accordance with the provisions of Article 61 of the 2014 Law on Marriage and
Family. This shows that land use right is one of the property rights and also the most
valuable and meaningful asset in the common property of husband and wife, so in reality
this dispute is very popular and complex.’?> Therefore, when dividing land use rights, the
Court needs to consider the status of land use rights, the functions and value of land use
rights so that the value of land use rights does not decrease in the future, but increases
instead.

In summary, in order to ensure the rights of husband and wife in the division of
common property held in the form of land use rights, the Court should have regard to the
special nature of the common property as a result of the great value of this type of asset.
When dividing land use rights, the husband and wife's ability to profit from land use rights
must be equal. The other factors that are taken into account to divide them include that
division must be commensurate with the circumstances of the family and of the husband
and wife, including their contribution to the creation, maintenance and development of the
common property. Other elements considered are as follows: income from their labour; the

legitimate interests of each party in production, business and profession so that the parties

324 Article 167 (2) (b) of the 2013 Land Law.
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have conditions to continue working to generate income; and the fault of each party in

violating the rights and obligations of husband and wife.

3.4.3.3 Division of the common property of husband and wife put into a business

Regarding Article 4 (16) of the 2014 Law on Enterprise, “Business is the continuous
performance of one, several or all stages of the process, investment, from production to
consumption of products or supply services in the market for the purpose of profit”.
Business of husband and wife means the continuous implementation of one, several or all
stages of the investment process starting from production to consumption of products or
provision of services on the market for the purpose of husband and wife, generating profits
and income to create, maintain and develop the common property. With regard to the
business, it may happen that both husband and wife participate or only the husband or wife
participates in the investment for profit purposes. Regarding Article 2 (1) of the 2005 Law
on Commercial Law, commercial activities are actions for profit-making purposes,
including purchase and sale of goods, services, investment, trade promotion and other
commercial ones for other profitable purposes. Commercial activities of the spouse mean
the husband and wife's participation in the purchase and sale of goods, services,
investment, trade promotion and other profitable purposes, in order to create and maintain
and develop the common property. According to the provisions of Article 64 of the 2014
Law on Marriage and Family, the division of common property of husband and wife
invested into a business must take place so that the husband and wife who are conducting
business activities related to common property have the right to receive such property and
must pay the other party the portion of the value of the property, unless otherwise provided
for by business law. Based on the foregoing, spouses who are conducting business
activities related to common property have the right to receive priority in receiving such
common property upon divorce and are obliged to pay the other party the value of such
property. Legislators create conditions for the party doing business to continue to operate
the business and generate a normal income after the divorce. The aim of this regulation is
to protect the legitimate interests of each party in production, business and profession,
thereby enabling them to continue working to generate income.

Example 1: Jeff and Mackenzie Bezos’s case is considered one of the most expensive
divorces not only in the US but also in the world. The ex-couple owns roughly 16% of
online behemoth Amazon.com. “Amazon recently crossed the $1 trillion valuation mark
and Mr Bezos’s worth is estimated to be $137 billion.”32¢ The husband founded Amazon in

1994 and is its current CEO. He also has a wide range of other financial interests including

326 Family Law by Lexis Nexis, “Jeff and Mackenzie Bezos’ Divorce - *a Loving Exploration” accessed 19
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The Washington Post and space-oriented Blue Origin, while the wife is an author with two
published novels. They married in 1993 and have four children together. It has been widely
reported that they did not have a prenuptial agreement. However, whether a post-marriage
contract was signed has not been disclosed.?’’” They had reached an agreement on the
division of property upon divorce through a prestigious attorney and partner's office in the
US.32 “According to the divorce filings Jeff Bezos will keep 75% of the former couple’s
Amazon stock and control 100% of the voting rights. He also retained all the interest in
The Washington Post and Blue Origin. Mackenzie Bezos was awarded 25% of their
Amazon shares valued at over 38 billion dollars.”*?° Reaching an agreement upon divorce
brings great benefits to both parties, including avoiding the costs of a divorce battle and
protecting the privacy of the divorcing spouses. As far as Jeff Bezos and Mackenzie’s
divorce is concerned, if spouses choose the collaborative process or another alternative like
divorce mediation, they are a proof that divorce does not have to become a war. Divorce
can be amicable, and marriages can end well by not becoming part of the public court
record.?3?

Example 2: As regards Mr Vu vs Mrs Thao’s divorce case in Vietnam, the ex-couple
got married more than 20 years ago and have four children together. After a long time of
many conflicts, in 2015, the wife filed an application for divorce and the case has just
come to an end in April 2021.

Based on the husband's proposal to withdraw the request to divide 70 billion dongs in
the account named after the wife, the Supreme People's Court has amended this part. Other
decisions are upheld. Previously, the Supreme People's Procuracy protested at cassation,
asking to cancel the first instance and appellate judgments on the part of marriage and
division of common property, and hand the file over to the People's Court of Ho Chi Minh
City for re-trial. This cassation result is considered to close a cult legal battle related to
marriage, common child-rearing and joint property division during the marriage of the
couple. The appellate judgment on December 5, 2019, of the High People's Court in Ho
Chi Minh City declared the consent to divorce between the parties. Regarding alimony, the
court recognized the wife's willingness to raise four children. The husband supported each
child with 2.5 billion VND /year from 2013 until they finished university.

Regarding assets, the court assigned the husband to own real estate and all shares in
companies in Trung Nguyen Group, including all his shares in the company of Trung

Nguyen Group, equivalent to more than 5,700 billion VND. Regarding real estate, the

327 The Abrams Law Firm, “Jeff and MacKenzie Bezos’ Record $160 Billion Divorce Is Final” accessed 29
January 2021.

328 Kate Duffy, “Two Attorneys in Bill and Melinda Gates’ Divorce Also Worked on Jeff Bezos’ Split in
2019” accessed 24 December 2021.

329 Caroline Halleman and Chloe Foussianes, “Jeff Bezos Divorce Details - Jeff Bezos and His Wife
MacKenzie Are Divorcing” accessed 24 October 2021.

330 Springfield, “Why Amazon’s Jeff and Mackenzie Bezos May Have Chosen Collaborative Divorce -
Collaborative Divorce Attorney in Raleigh, NC” accessed 15 December 2021.
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court assigned the husband to own all six houses and land that the husband is managing
and using with a value of 350 billion VND in Ho Chi Minh City, Nha Trang City**! and
Buon Ma Thuot City.**? The court assigned Ms Thao to own nearly 376 billion VND worth
of real estate in Ho Chi Minh City and Da Nang City, along with assets of money, gold,
and foreign currency in banks, totalling 1,764 billion VND. The husband has to pay the
difference in the value of assets for Mrs Thao in the amount of nearly 1,224 billion VND.
In addition, the appellate court recognized the husband's willingness to leave his assets at
Trung Nguyen International Company in Singapore to the wife.

After the appellate trial court, the Supreme People's Procuracy issued a decision to
request a postponement of the judgment execution on the property part in order to have
time to process the wife's application for cassation. The husband actually paid more than
1,220 billion VND to the judgment enforcement agency one day before receiving the
decision about the postponement of the execution of the judgment. After that, the Supreme
People's Procuracy issued a decision to review this divorce case. The protest pointed out
violations and errors of the first instance and appellate judgments. For example, the deed
and report on valuation results for Trung Nguyen Group Joint Stock Company, issued on
June 25, 2018, by the date of the first-instance trial (February 20, 2019), all have
expired. The plaintiff appealed against the first-instance judgment, but the appellate court
did not re-valuate, but still took the expired valuation results into account to divide the
property. The Court of First Instance and the Court of Appeal did not summon the people
who are managing the real estate to participate in the proceedings in order to thoroughly
settle the case. On the other hand, the second instance court did not clarify the origin of the
money in the bank in the wife's name, including 1,400,269 GBD and 7,350,000 USD; nor
did it clarify the process of management and use of this money; It is not clear how much
money is left and who is managing it. Although the issues related to this money have not
been clarified, the court has determined that this is the husband and wife's common
property and divided it.?*3

Through the two property division cases of couples who have been involved in joint
business activities before the divorce, it can be seen that if the ex-spouses reach an
agreement on the property, this will bring benefits to the couples after the divorce.
Reaching an agreement has many advantages, such as avoiding paying court fees for the
division of valuable assets and ensuring that private information is not disclosed to the
public. Reaching an agreement also helps the parties continue to operate the business and

does not reduce profits after the divorce.

311t belongs to Khanh Hoa province, Vietnam.
321t belongs to Dak Lak province, Vietnam. i
333 Hoang Yen, Két Thuc vu Ly Hon Ngan Ti Cua vg Chong Trung Nguyén accessed 24 October 2021.
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3.4.4 Payment of the common property obligations of husband and wife upon

divorce

Regarding Article 95 of the 2014 Law on Marriage and Family, the payment of
common property obligations of husband and wife shall be agreed upon by the husband
and wife; If they cannot reach an agreement, they shall request the Court to settle. Thus,
when the Court settles the divorce case, if the husband and wife have a request to divide
the property and settle the common debt, the Court will accept the settlement in the same
case. If a husband or wife or both spouses during their marriage have a transaction with
another person to borrow a debt to meet the family's essential living needs (such as repair,
housing construction, etc), but now cannot agree on the debt repayment obligation, which
is a joint obligation or a separate one, they can request the Court to settle. The Court will
base its evaluation on the evidence, testimonies and conclude whether or not it is a
common debt based on the purpose of borrowing, namely, whether the borrowed assets are
used for the general needs of the family, or the specific needs of the wife or husband.
During the settlement of the case, the Court will summon the creditor to participate in the
proceedings as a person with related rights and obligations and summon witnesses (if any)
to clarify the disputed issues. Creditors can make independent claims to protect their
interests during the procedure of the debtors’ divorce or even after the debtors’ divorce.
According to the provisions of civil procedure law, in civil dispute cases, the involved
parties are obliged to present evidence to prove that their claims are well-grounded and in
accordance with the law. If they fail to provide evidence or provide insufficient evidence,
they shall bear the consequences of such failure or incomplete proof.

With respect to Article 7 (3) of Circular 01/2016, when dividing common property of
husband and wife upon divorce, the Court must determine whether the spouse has property
rights and obligations in relation to a third party or not in order to bring a third person to
participate in the proceedings as a person with related interests and obligations. In case a
husband and wife have property rights and obligations in relation to a third party that they
request to settle, the court must settle them when dividing the husband and wife's common
property. Nevertheless, if the third party does not request settlement, he/she can submit for
a separate request to the court in the future. Thus, it is the responsibility of the husband and
wife to notify the court where the divorce is granted about the common debts, as a result of
which the Court will promptly notify the creditor. Creditors will consider whether their
interests are affected by the debtor's divorce and decide if they want to participate in the
divorce case as a person with related interests.
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3.4.5 Parental obligations to care for, raise and educate children and property

relations upon divorce
3.4.5.1 Parental responsibilities to care for, raise and educate children upon divorce

As regards Article 81 of the 2014 Law on Marriage and Family, parents still have the right
and obligation to look after, care for, raise and educate their minor children and adult children
with civil incapacity or inability to work and no property to support themselves after the
termination of their marriage. They might agree on the person to directly raise the child, the
rights and obligations of each party towards the child after the divorce, if not, the court shall
decide to assign the child to one party to directly raise the child based on the interests of all
aspects of the child. If the child is 7 years or older, his’/her wishes must be considered.
Generally speaking, children under 36 months of age shall be assigned to their mothers to
directly raise them, unless the mothers are not eligible to directly look after, care for, raise and
educate the children or the parents have other agreements in accordance with the interests of
the children. For the sake of the child, the Court may decide to change the person directly
raising the child based on the request of one or both parties. A change in the person directly
raising a child is made after a divorce, in case the person directly raising the child does not
guarantee the child's interests in all aspects and if the child is 7 years old or older, the court
must take into account the child's wishes.?3*

After the divorce, the person who does not directly raise the child has the right and the
obligation to visit the child without any hindrance. If a parent who does not directly raise a
child abuses visitation to obstruct or adversely affect the care, upbringing and education of the
child, the person directly raising the child has the right to request the Court to limit visitation.
In addition, the parent who directly raises the child has the right to request the person who does
not directly raise the child to perform the obligations specified in Article 82 of the 2014 Law
on Marriage and Family; request the person who does not directly raise children and family
members to respect their right to raise children. Parents who directly raise children together
with family members must not obstruct the person who does not directly raise the children in

visiting, caring for, nurturing and educating their children.3
3.4.5.2 Parental responsibility toward children with regard to property
A parent-child relationship is created mainly through birth or upbringing, and includes

relations between adoptive parents and children, as well as stepparents and stepchildren. In

terms of parents and children through natural birth events, the identification of parents and

334 Article 84 of the 2014 Law on Marriage and Family of Vietnam.
335 Article 83 of the 2014 Law on Marriage and Family of Vietnam.
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children is determined based on birth events through birth certificates issued by medical
establishments. In this case, the mother-child relationship is determined based on the birth
certificate. Father-child relationship is determined through a registered marriage
relationship between father and mother. If the parents only cohabit, the paternity
relationship with the child can only be determined through the fact that the father carries
out the child recognition procedure at the competent state agency, which is the People's
Committee of the ward, commune or township. Similarly, Book Four on Family Law of
Act V of 2013 on the Civil Code of Hungary, which entered into force on 15th March
2014, has similar regulations, including a perspective of giving birth in incognito and
substitute maternity. Andrea Hegedis (2016)*3® mentioned that “the maternal status is not
based on presumptions because - by the nature of birth - it can be usually decided clearly
who the child’s mother is: the one who gave birth to the child.” So, maternity is a matter of
fact that the woman giving birth to the child shall be considered the mother of that child.

Children's property rights are an under-researched area that spans the humanitarian
and development gap. Access to the property is essential for adult life choices and financial
well-being. However, the ability to claim ownership from adults can be significantly
compromised by humanitarian emergencies that occur at a young age.>*’ Therefore, paying
attention to the protection of property rights of children is necessary for the development of
their personal property at different stages of life. This section emphasizes that children
have the right to own property and are protected under Vietnamese law. Children’s
property can be formed from many sources, such as through income from labour,
inheritance, gifts and other lawful sources as prescribed by law. This section also analyses
the role of parents in ensuring their children’s performance on the property through civil
transactions. Do all civil transactions related to the property of minor children have to be
done through a legal representative who is normally the parent? If parents perform their
responsibilities with regard to their offspring’s property so that this leads to the destruction
of their children’s property, what are the legal sanctions? These questions will be analysed
and answered in the body of this part. The second goal of this part is to compare the
regulations on parental responsibility for their offspring’s assets from the perspective of
international, European and Hungarian law to have a comprehensive and multi-
dimensional view.

Historically, a child is a human being between birth and puberty,8

which is a general
thought from a social perspective. According to some medical information, puberty varies

between girls and boys. For girls, the age of puberty is 15 years of age, for boys, it is 16

336 Andrea, Hegedlis, “Problem of Settling Maternal Legal Status in Hungary” 82-88.

337 Joireman, Sandra F., “Protecting Future Rights for Future Citizens: Children’s Property Rights in Fragile
Environments” 470-482.

338 Nguyen Thanh Huyen, “Policy Analysis Of Supporting Children” 1219-1232.
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years. The United Nations Convention on the Rights of the Child**® also states that a child
is a human under the age of 18. Hence, age is considered a criterion to determine whether
that person is a child. It means that below that age limit someone is regarded as a child and
from that age limit upwards he or she is no longer considered a child. The age limit noted
in the Convention is 18 years of age.’** Based on this short definition of the child, the
article could have a narrow examination of the scope and object of the researched issue.
The article emphasizes the importance of parents' responsibility in ensuring their children's
ownership of property. The section also researches and analyses the regulations on the
management and disposition of property of children, including those who have fully turned
18 years old but lost their civil act capacity. The next goal is to analyse how parents can

manage their children's assets fairly and without frittering away their children's assets.
3.4.5.2.1 Children’s property: a fundamental right

Generally, Article 75 (1) of the 2014 Law on Marriage and Family states that
“children have the right to have their property including property separately inherited by
or given to them, incomes from their work, yields and profits arising from their property
and other lawful incomes. Property created from children’s property is also their property.
If they have incomes, children who are full 15 years or older and live with their parents
have the obligation to attend to the family’s common life and make contributions to
meeting the family’s essential needs. Children must contribute their incomes to meeting the
family’s essential needs” according to Article 70 (4) of the 2014 Law on Marriage and
Family.

The provision that children have the right to property continues to be affirmed in the
Law on Children. Article 20 of the 2016 Law on Children stipulates that “Children have
the right to own, inherit and other rights to property as prescribed by law.””**! These
provisions show that children have the right to have their property regardless of whether
they are an adult or a minor, have full civil act capacity or have lost their civil act capacity,
live with or do not live with their parents. However, it can be seen that, almost implicitly,
when a child is an adult and no longer lives with his or her parents, all the property that the
child has from legal sources is acquired by the family and society recognizes it as the
child's property. The problem only really needs to be clarified when the child is a minor, or
has lost the civil act capacity and is still living with parents.

Based on the 2015 Civil Code, the 2014 Law on Marriage and Family and the 2015

Law on Children, the minor’s assets are derived from various sources as follows:

339 United Nations General Assembly, Convention on the Rights of the Child, 1-5.

340 Giang, Huynh Thi Truc, “The Legal Concept of ‘Child’ and Children’s Rights in Vietnam from 1945 until
Today” 113-127.

31 Law 102/2016/QH13 was issued by The National Assembly on Children on dated on 2016, May 04,
gazette number 102/2016/QH13.
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First, the child’s property derives from property being inherited and given separately,
which can be seen as two common bases for creating wealth. According to the 2015 Civil
Code, when a minor is less than 6 years old, all civil transactions related to them must be
established and performed by the legal representative. However, with a transaction for
daily needs, the less than 6-year-old minor can carry out the contract by herself or himself
without parental agreement manifestly based on Article 125 (2)(b) of the 2015 Civil Code,
which stipulates that those transactions performed by minors will not be invalid. In
addition, when giving property to a minor, if the property donated is a real estate, it is
necessary to comply with additional provisions on the form of the contract. Specifically,
Article 459 (1) of the 2015 Civil Code has the following provisions: “Donating real estate
must be made in writing, notarized, authenticated or registered, if the real estate must be
registered for ownership rights following the law.” In the case of succession, it can be
contributed to separate property according to a will or under inheritance according to law.
The inherited property shall be considered as the minor’s asset only when the testator
specifies the name of the minor and the part of the estate. The grandfather, for example,
makes a will to leave all of his estates to his grandchildren. After the grandfather’s death,
his part of the estate will be transferred to his grandchildren’s property, even though they
are minor children.

Second, age-appropriate income earned in compliance with labour laws constitutes the
private assets of the minor based on Article 161 of the 2012 Labor Code, which states that
a minor employee is an employee under 18 years of age. Therefore, the offspring living
with parents can still have an income from their working capacity.

However, the fact that children have their property through income is not much

342 of the job market in Vietnam,>*

notable and common in Vietnam. According to a survey
the 16-19 age groups (36%) have fewer job opportunities than the 25-30 age group (48%).
The reason may be that they have more practical experience in the labour market. (See the

figure 16 below)

342 This study was conducted by Love Frankie, a regional social change and research organization, and
research firm IRL (Indochina Research Ltd) in 2019.

343 Frankie, Love and Bristish Council, “Béo Céo Nghién Ctru Thé Hé Tré Viét Nam - Research Report on
Young Vietnamese Generation Tré” 10.
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Figure 16. Percentage of workers by age group who think that there are a few and

many job opportunities.>**

Third, children's property derives from the yield and income arising from their
property. Article 109 of the 2015 Civil Code states: “I) Yields are natural products that an
asset brings; 2) Income is the profit earned from the exploitation of property.” The
benefits arising from a child's property are natural products produced from an asset that is
his or her property. Taking an example, a child is given a cow by his/her maternal
grandparents and later the cow gives birth to a calf. Thus, since the calf is the yield of the
cow, which is inherently the property of the minor, this calf is also part of the child's
property. An income arising from a child's property is an income earned from the
exploitation of a child's property. For example, a child is given money by relatives and
friends on Tet holiday**> with the hope the child will eat well and grow up healthy. Tet is
the Vietnamese New Year and is the most important festival and public holiday in
Vietnam. The Vietnamese people give lucky money not only to children but also to their
elders. For children, lucky money means ,,giving money to children to welcome the new
age on the first day of the Lunar New Year. In other words, the adults hope their children
will eat well and grow up healthy. Parents create a bank account for savings for the child
with an interest rate of 8%/year. The interest on savings earned from the bank is also a

profit arising from the initial asset of the minor.

344 Frankie, Love and Bristish Council, “Béo C4o Nghién Ctru Thé Hé Tré Viét Nam - Research Report on
Young Vietnamese Generation Tré” 10.
35 “Vietnam’s Tet Holiday: Lucky Money accessed 3 April 2021.
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Fourth, property formed from children's property is also their property. Such formation
of property, which continues to become the child’s property, can be understood as
formation through civil transactions. For example, having a separate amount of money
from work and accumulation, the children use that money to buy an apartment. Thus, even
if the house purchase takes place during the time the children are living with the parents, it

is still considered their property.
3.4.5.2.2 Children’s right to perform civil transaction by parental responsibility

Parental responsibility is a statutory concept, filled with common law content, which
covers certain obligations prescribed by law. Some parents take these obligations very
seriously, but notall parents. Responsible parents and caregivers, on the other hand,
provide care, regardless of their legal status, in countless ways and without reference to
legal rights and obligations. They consider the many complexities of their children's lives
and tailor them to their potentials and opportunities.>*®

What is the content of parental responsibility in respect of minors’ contracts? Parents
are not liable under their children’s contracts unless they expressly undertake such liability,
nor can they enforce them on the minor's behalf. Generally speaking, “if the child was
given any property under the condition that his/her parents should be deprived of access to
such property, the guardian authority shall appoint a trustee - taking into consideration the
recommendation of the settlor - for the administration of such property (hereinafter
referred to as trustee). If the third person granting the property excluded one of the parents
from managing the property, the other parent otherwise entitled to manage the property
shall manage the property.” “In connection with contracts of minor importance, the parent
acting on the child’s behalf may be considered by bona fide third parties as acting in the
name of the other parent as well.” “Moreover, a minor is bound by a contract for services if
it is for his or her benefit, and therefore contracts of employment are valid—including
apprenticeships, but also the paper round, the Saturday job in shops and the full-time job of
a minor who has left school.”

The fact that parents perform civil transactions for their minor children including those
who have turned 18 years old but lost their civil act capacity is specified in Article 73 (2)
of the 2014 Law on Marriage and Family. It is said that “parents are representatives at
law of their children, except when the children have other persons to be their guardians or
representatives at law. A parent has the right to make transactions on his/her own to meet
the essential needs of their minor or children who are full 18 years old but lost their civil
act capacity or have no working capacity and no property to support themselves. For

transactions related to real estate or movable assets with registered ownership or use

346 Rebecca, Stephen, and Jonathan, eds., Responsible Parents and Parental Responsibility 10.
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rights or property used for business activities, children must obtain their parents’ consent.
Parents shall take joint responsibility for making transactions related to their children’s
property prescribed by the Civil Code and the Law on Marriage and Family. Parents shall
pay compensation for damage caused by their minor following the Civil Code.”

Provisions on allowing parents to “carry out civil transactions by themselves to meet
the essential needs of their minor children and their children with disabilities” can be
applied when parents are the legal representatives for the children. If the parents are not in
that role, the children already have a legal representative performing civil transactions for
the minor or children who have fully turned 18 years old but having lost civil act capacity.

A parent has the right to conduct transactions by himself or herself to meet the
essential needs of the minor and children who have lost their civil act capacity but are 18
years old, or unable to work and have no assets to support themselves according to Article
73 (2) of the 2014 Law on Marriage and Family. Transactions to meet the essential needs
can be understood as contracts for common living needs, such as clothing, accommodation,
study, medical examination, treatment, and other common living needs indispensable for
the life of children.>4

Pursuant to the 2015 Civil Code, the establishment of civil transactions by a minor is
specified as follows:

Firstly, if the minor is under 6 years old, all transactions of the minor will be made by
the legal representative. When the parents are the legal representatives for the minor child
under 6 years old, the parents will be the ones to perform all civil transactions for the
minor child. Transactions made by parents or other legal representatives, in this case, can
be just small transactions serving the daily essential needs of the minor such as: buying
food, drinks, school supplies, but can also be large transactions involving real estate or
property subject to the ownership of the minor, such as transfer of land use rights of the
minor children inherited from a paternal grandfather to others. Thus, when the minor is less
than 6 years old, the provisions of Article 73 (2) of the above Law on Marriage and Family
and the provisions of the Civil Code 2015 are applicable.

Secondly, if the minor establishing and performing transactions is over 6 but less than
15 years old, the consent of the legal representative must be obtained, except for

transactions serving daily life needs and being age-appropriate.>*®

This provision shows
that adolescents in the period from 6 years of age to less than 15 years of age can perform
transactions to serve their daily needs by themselves.

Finally, Article 21 (4) of the 2015 Civil Code stipulates: “A4 person from full 15 years
old to less than 18 years old shall enter into and perform civil transactions by

himself/herself, except for civil transactions related to real estate and movables requiring

**7 JM Kruger, “The Philosophical Underpinnings of Children’s Rights Theory™ 436. o
348 Nguyen, Huu, and Dang, Bich, Nghién ctru viéc thuc hién quyén tré em & Viét Nam — mot so van dé 1y
luan va thyc tién accessed on 05 February 2021.
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registration and other transactions as prescribed by law that are subject to the consent of

1

his/her legal representative.’
3.4.5.2.3 Parental obligation to manage and dispose of their offspring’s property

Regarding parental responsibility over management of children’s property, Article 76
(1-2) of the 2014 Law on Marriage and Family provide some regulations on the
management of minor’s assets - based on age and cognitive ability as follows: “I)
Children aged full 15 or older may themselves manage or ask their parents to manage
their property,; 2) Property of children who are under 15 or children who have lost their
civil act capacity shall be managed by their parents. Parents may authorize other persons
to manage their children’s property. Unless otherwise agreed by parents and children,
children’s property managed by their parents or other persons shall be given to them when
they are full 15 years or older or have fully restored their civil act capacity. In some cases,
parents shall not manage their children’s property when their children are under the
guardianship of other persons as prescribed by the Civil Code,; or when the persons giving
or bequeathing under testament property to their children have designated other persons
to manage such property, or in other cases, as prescribed by law. In case parents are
managing the property of their minors who are assigned to other guardians, the children’s
property shall be delivered to the guardians for management under the Civil Code.”

In the first case, a minor child who is full 15 years old can manage his/her property
because lawmakers have recognized the cognitive ability of people aged 15 years who
deserve to be able to manage their property. This regulation also shows that the law does
not limit the value of assets that minors can manage. This means that any property that is
privately owned by the minor can be managed by the minor on his or her own. According
to the Vietnamese dictionary, management is understood as “to look after, take care of, and
preserve something”, which can be done by the minor itself.’* With this understanding, it
is completely appropriate for the minor to look after, take care of, and preserve ordinary
assets of little value and associated with the daily living needs of the minor such as
computers, telephones, jewellery, motorbikes. If the property is real estate such as houses,
land, businesses, or real estate of great value, the law allows the minor to manage them.

In addition to managing the property on their own, minors who are full 15 years old
can ask their parents to manage their property. This provision is not compulsory but is just
another option to broaden legal directions in managing private property for the minor. As
far as the scope of application is concerned, since the law has no limits, we can deduce
that, whenever there is an agreement with the juvenile that the minor children's custodian is

the parent, parents can represent their children. In other words, parental management is

349 VDict, Definition of Management accessed June 9, 2021.
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possible even in cases where the minor is unable to manage his/her property, even though
the children are from full 15 to less than 18-year-olds. It is also consistent with the
psychology and lifestyle of Vietnamese people, because children at those ages in Vietnam
are still taken care of by parents from small things like eating, daily activities to managing
property.

To actively manage their assets and actively participate in transactions, the law on
banking allows people from full 15 years of age to less than 18 years of age to set up a
bank card if they have their assets to secure the implementation of obligations in the use of
the card. The cards they use are debit cards without an overdraft. However, people from
full 6 years of age to less than 15 years of age can only have a supplementary card through
the legal representative who is the main cardholder.?° This is also basically consistent with
the spirit of the Civil Code and the Law on Marriage and Family on the property
management of minors under the age of 15.3!

Concerning disposition of property of children, Article 76 of the 2014 Law on
Marriage and Family clarifies some rules as follows: “1) Parents or guardians who
manage under-15 children’s property have the right to dispose of such property in the
interests of the children and shall take into account the children’s desire if they are full 9
vears or older,; 2) Children aged between full 15 and under 18 have the right to dispose of
their property other than real estate, movable assets with registered ownership and use
rights or property used for business activities the disposal of which is subject to the written
consent of their parents or guardians, 3) Guardians of children who have lost their civil
act capacity but are fully 18 years old may dispose of the latter’s property. 3>

Generally speaking, when the minor child is under 15 years old or the child is a person
with a loss of civil act capacity, the child's property is managed by his or her parents.
Unlike the first case, in this case, parents must manage the minor child's property because
at this time the minor child is less than 15 years old. The ability to know right and wrong in
the implementation of the act as well as the consequences of the act that they perform is
still limited, so the law does not allow them to manage the property by themselves. This
provision also recognizes management by the parents as an obligation toward their
children, but the ability to perceive and control behaviour is no longer due to mental illness
or some other illness. According to civil law, this is the case where the adult child loses the
civil act capacity.

In addition to the property management for their children, parents can authorize
another person to manage property on the parents' behalf. It can be seen that parents will
delegate the management of their children's property to others when the parents do not

350 Thy vién phap luat, Tré Em C6 Puoc Mo Tai Khodan ATM accessed June 9, 2021.

3! Giang, Huynh Thi Truc, “Beginning of Protection of Children’s Rights in the Vietnamese Legal
Development” 105-118.
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have the conditions to manage those assets by themselves. Authorization can be given to
any person the parents find the best at performing this task. For example, a minor (12 years
old) inherits from his grandfather a perennial orchard in a village far from the city centre.
However, the child and the parents live in the city centre, which is not convenient for
taking care of and keeping the garden. Therefore, the parents of the juvenile decide to ask
the minor's uncle, who lives next to the orchard, to manage it.

The management by the parent or another person of the minor child's property, or the
property of the adult child having lost his or her civil act capacity, in this second case, will
end when the minor child is full 15 years old or older or the adult child who has lost his/her
civil act capacity has fully recovered his/her civil act capacity, unless otherwise agreed.

Article 76 (4) of the 2014 Law on Marriage and Family stipulates: “In cases where
parents are managing the separate property of their minor children or the children aged
over 18 years old but having lost their civil act capacity and that child is assigned another
guardian, the children's property shall be handed over to the guardian for management
according to the provisions of the Civil Code.”

When a minor child has a parent and is still placed in the custody of a guardian, the
parent is still eligible to care, educate and protect the legal rights of the child even though
he or she is no longer entitled to the management of their offspring's assets.

With respect to Article 47 (1) of the 2015 Civil Code, a child will become a ward
when: 1) There is no parent or the parent is unidentifiable; 2) The child has parents but
both parents have lost their civil act capacity; Both parents have difficulties in cognition
and behaviour control; Both parents have limited civil act capacity; Both parents have been
declared by the Court to have restricted rights over their children; Neither parent meets the
conditions to care for and educate their children and a guardian is required.

Thus, the Law on Marriage and Family has recognized the management of the minor
child's property through the role of a guardian as a legal proposition when the minor's
parents are still alive, but they are unable to continue with the management of their
children’s property. When the child has a guardian, the parents must hand over the minor
child's personal property to the guardian for management according to the provisions of the
Civil Code.

In case a child loses his or her civil act capacity, according to civil law, the guardian of
such person is determined as follows: 1) The first is their spouse; 2) The second is their
child; 3) The third is their parents. When the parents are also the guardians of the child, in
this case, the handover of property is not required.

In addition, to ensure the unified management of the child’s property, Article 76 (3) of
the 2014 Law on Marriage and Family also stipulates: “Parents do not manage their
children's property in case the child is under the guardianship of another person by the
civil law.” This means that, when a minor child or an adult child having lost his/her civil
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act capacity is under the guardianship of another person and has acquired some additional
property of his/her own, the newly arising property will be under the management of the
guardian.

Regarding the disposition of separate property of the minor who is full 15 years old,
according to the provisions of Article 77 (2) of the 2014 Law on Marriage and Family,
he/she can dispose of property under his ownership, except for immovable estate. This
provision of the 2014 Law on Marriage and Family is compatible with Article 21 (3) of the
2015 Civil Code, which mentions that “Where a person from full six to less than fifteen
vears of age establishes and performs civil purchase transactions, such transactions must
be approved by the legal representative, except for civil transactions serving the needs of
daily living appropriate to their age.”

For the children who lose civil act capacity, the person with the right to dispose of
property is his/her guardian.®>?

3.4.5.2.4. Restricting parents' rights over their offspring's assets

Regarding obligations of parents toward their children, the Law on Marriage and
Family also contains provisions restricting parents' rights toward their minor which are
reasonable and necessary rules. Having legal provisions to review parents' rights over their
children will create a legal corridor reducing situations of abuse as well as protecting the
legitimate rights and interests of children.

The restriction on parents’ rights over their minor is imposed when the parents fall into
the cases specified in Article 85 (1) of the 2014 Law on Marriage and Family as follows:
“1) He/she is convicted of one of the crimes of intentionally infringing upon the life,
health, dignity or honour of this child or commits acts of seriously breaching the
obligations to look after, care for, raise and educate children; 2) He/she disperses
property of the child; 3) He/she leads a deprived life; 4) He/she incites or forces the child
to act against law or social ethics. On a case-by-case basis, a court shall itself, or at the
request of the persons, agencies or organizations prescribed in Article 86 of the 2014 Law
on Marriage and Family, issue a decision disallowing a parent to look after, care for and
educate a child or manage the child’s property or act as the child’s representative at law
for between I and 5 years. The court may consider shortening this period.”

The Court may, on its own or at the request of an individual, agency or organization
with decision-making authority, limit some of the rights of a parent over a minor child.
These authorities are divided into two groups:

The first is the group of subjects that are allowed to directly request the Court to

restrict the parents' rights: 1) Parents, guardians of the minor children, according to the

333 Article 77 (3) of the 2014 Law on Marriage and Family.
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provisions of law and the civil procedure law have the right to request the Court to limit
the rights of parents over minors; 2) Next of kin; 3) The state management agency in
charge of families; 4) The state management agency in charge of children; 5) The Women's
Union.

The second group of subjects only has the right to request competent agencies and
organizations to ask the Court to limit the rights of parents. They include individuals,
agencies, and organizations. Other persons, when detecting that a parent commits a
violation specified in Article 85 (1) of this Law, also have the right to request the
restriction of parental rights. The organization or organizations specified at Article 86 (2)
(c-d) of the 2014 Law on Marriage and Family may also request the Court to limit the
rights of parents.

When detecting that a parent is committing violations,>>*

other persons, agencies and
organizations such as the state management agency in charge of families, the state
management agency in charge of children, and the Women's Union have the right to
request a court to restrict this parent’s rights over the minor child.

However, it is very difficult for the above subjects to detect and request the Court to
limit parental rights over their children, because of the privacy of the transactions that
parents carry out relating to their children's property. The children themself are not aware
enough to be able to act to protect their property from being dispersed by parents.
According to a survey conducted by the Research Institute for Management and
Sustainable Development and by Save the Children in Vietnam,*> 9 out of 10 children
think that they have no or little opportunity to express their opinions before the decision-
making authority. The survey shows that 86.6% of children think that it is very important
for decision-makers to listen to children's opinions.>>® However, up to 88.3% of the
children participating in the survey said that they have little or no opportunity to express
their opinions to decision-makers.*’

This shows that state management agencies need to pay attention to policy

implementation solutions to help children to participate, to express their opinions, to be

3% Duc Binh, Gan 70% tré em Viét Nam ting bi bao hanh, xdm hai accessed on 21 February 2021.

355 The survey “Voices of Vietnamese Children” by the Institute of Management Research and Sustainable
Development and Save the Children in Vietnam was conducted based on the Organization’s “Young Voices”
survey guideline framework. Save the Children Sweden incorporates the needs and context of practical
implementation of the International Convention on the Rights of the Child and the 2016 Law on Children in
Vietnam. The survey was conducted with the participation of 1,740 Vietnamese children aged 11 to 16 years
old in 7 provinces/cities in the North, Central and South regions. The survey was conducted with the
participation of children in rural and urban areas; a group of children in schools and groups of out-of-school
children; Children of Kinh and children of ethnic minorities. The information collection method used by the
survey includes information through questionnaires, combined with focus group discussions in localities to
enable children to express personal views about the initial results of the survey to collect more evidence,
voices as well as solutions for the issues of concern.

356 Competent people include senior management in Central government, the provinces, districts,
wards/communes, residential groups, school principals, teachers, parents...

357 The subjects of the survey were children under the age of 18.
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heard and to achieve that children's opinions are taken into account concerning all issues
related to children in general and concerning the protection of children’s property rights in
particular. State management agencies need to promote communication and raise the
awareness of departments, social organizations, schools, families and communities to
enable them to take timely action if children’s rights are violated in terms of their property
and health by the parents and others. Strengthening awareness education for children to
protect their rights if violated is extremely necessary. According to a study,’>® children
have a sense of protection of property rights from a very young age, from the ages of 4 and
5. Therefore, families and schools must focus on educating children to protect their

property rights from the earlier stages of life.

Percentage of children who have the opportunity to express
their opinions to decision-makers (n=1.692)

B Have many opportunities

41.80%
M Harly have opportunities

Almost have no
opportunitites

Figure 17. Percentage of children who have the opportunity to express their opinions

to decision-makers.>>°

In cases where a parent is restricted by a court in his/her rights over the minor child,
another person will exercise the right to look after, care for and educate the child, manage
their property and represent the child at law.

The custody, care, education of a minor and management of a minor child’s personal
property are assigned to guardians by the 2015 Civil Code and the 2014 Law on Marriage
and Family in the following cases: “I) Parents have restricted rights towards their minor
children; 2) A parent is not restricted in his/her rights toward the minor child but is

ineligible for the exercise of rights and obligations toward the child; 3) A parent has

358 McDermott, Catherine H. and Nicholaus S. Noles, “The Role of Age, Theory of Mind, and Linguistic
Ability in Children’s Understanding of Ownership” 91.

3% Linh, Nguyen Phuong, “Béo Céo Két Qua Khao Sat Tiéng No6i Tré Em Viét Nam- A Research Report on
Young Voice in Vietnam” 49-52.
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restricted rights towards the minor child and the other parent has not been identified yet.
Parents, whose rights towards their minor children have been restricted by a Court, must
still perform their child support obligations.”

From the perspective of international law on the protection of children's rights in
general, there are many organizations and agencies established on a global or regional
scale to ensure the full development of children in society. UNICEF is the UN organization
mandated to protect the rights of every child, everywhere, especially the most
disadvantaged, and is the only organization specifically named in the Convention on the
Rights of the Child as a source of expert assistance and advice. There is a profound idea in
this Convention: those children are not just objects that are owned by their parents and
for which decisions are made by adults. Instead, they are people and individuals with their
rights. The convention says childhood is different from adulthood and until the age of 18 it
is a special, safe time in which children are allowed to grow, learn, play, develop and
prosper with pride. The convention became the most widely ratified human rights treaty in
history and helped transform children's lives.>®® The European Convention on Human
Rights is an international treaty that only member states of the Council of Europe may
sign. The Convention, which established the Court and lays down how it is to function,
contains a list of the rights and guarantees which the States have undertaken to respect,
among those are the right to respect for private and family life.3*! The European
Convention on Human Rights has served as a basis for plenty of judgments recognizing
private and family life. A family relationship is a relationship between family members
based on a blood relationship, an adoption or a marriage event. The European Court of
Human Rights found that respect for family life did not protect the desire to starta
family, but those who acted as parents of children (not legally or genetically related).
Therefore, withing the meaning of the European Convention on Human Rights, it seems
that due to close social relationships, it is possible to form a family relationship between
adults and children without kinship.3¢2

Specifically, concerning the Hungarian law on the protection of children's property
rights, the law has adequate mechanisms to ensure that children have their property and
methods to protect these assets. There are several similarities between Hungarian and
Vietnamese laws on parental responsibility relating to children’s property rights.

Similarly, in Section 4:159 of the 2013 Hungarian Civil Code, parents will be
restricted in their rights if they destroy their children's property in the process of managing

their children's assets.3¢3

360 UNICEF, “What Is the Convention on the Rights of the Child? | UNICEF?” accessed 28 May 2021.

36! European Court of Human Rights and Council of Europe, ‘Questions and Answers European Court of
Human Rights 9.

362 Banda, Fareda and John Eekelaar, “International Conceptions of the Family” 833-862.

363 Section 4:155 -4:163 of the 2013 Hungary Civil Code— Book Four (Family Law).
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In summary, children's rights in general and children’s property rights in particular are
an area that needs attention from the state, society and family because it concerns the
future generation. Based on an analysis of current regulations on parents’ responsibilities
relating to their children’s property rights in Vietnam, the article has pointed out basic
issues. Parents are the representatives of their children with regard to their property if the
children are minors or have reached adulthood but have lost their civil act capacity.
However, not all children need the consent of their parents when making transactions with
their property if the transactions are appropriate for their age and such transactions are a
necessity. Real-life shows that, sometimes, when parents exercise the right to manage and
dispose of their children's private property, it can lead to the destruction of their children's
property, which may be detected by individuals or organizations. However, the relationship
between parents and children within the narrow and private scope of the modern family
model can hardly allow such individuals and organizations to protect the children.
Therefore, it is always necessary to strengthen propaganda and dissemination of the law to
help communities, families and children understand their rights and responsibilities.*¢*
From the perspective of comparative law, there does not seem to be too much difference
between national, regional, and international laws in the spirit of protecting children's

property rights.
3.4.6 Maintenance of a relative following divorce

Withing the meaning of Article 3 (24) of the 2014 Law on Marriage and Family,
support is an obligation of a person to contribute money or other property to meet the
essential needs of a person who does not live with him or her but has a relationship with
him or her based on marriage, blood or rearing. It can be seen that alimony is a legal
relationship characterized by a personal relationship associated with property and only
arising between family members when the statutory conditions are satisfied. When
husband and wife divorce, a support relationship may arise in the following two cases: 1/ A
support relationship between parents and children upon divorce; 2/ A support relationship
between husband and wife after divorce. The most striking feature is that the alimony
relationship does not automatically arise when the parties divorce but it must be requested.
The person claiming child support will be the father or mother who has the right to directly
raise the child after their divorce. In the case of support between husband and wife after

divorce, the person requesting support is the spouse who is facing difficulties and needs.

364 Vackermo, Marie and Lars-Gordan, Sund, ‘The Interest Theory, Children’s Rights and Social Authorities’
752.
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3.4.6.1 Parental support for children upon divorce

According to the provisions of Article 110 of the 2014 Law on Marriage and Family,
fathers and mothers have the obligation to support their minor children and adult children
who are unable to work and have no property to support themselves for a period of time, if
they are not living with the child or they are living with the child but violating their
obligation to raise the child. It can be seen that the alimony obligations of parents towards
the child will arise in two cases as follows: 1/ When the child does not live with the
parents, but the child is a minor; 2/ When that child is an adult but has no working capacity
and no property to support himself. Compared with a parent's nurturing obligation,
supporting obligations require parents to provide money, property or even food and drink
to maintain their child's life, but they arise only when they are not living together. On the
other hand, parental nurturing duty is a fundamental obligation that both parents take on
their shoulders in relation to their children regardless of whether the parents and children
live at the same residence. Thus, when a child does not live with his/her parents due to
divorce, as long as the child is a minor, a support obligation will arise for the parent.
However, when the child is an adult aged over 18, it is necessary to meet two more
conditions for support as follows: 1/ The child has no working capacity; 2/ The child has
no property to support himself/herself. Parental support for a child aged over 18 when the
child has no wife, husband and children, or the child has such relatives but they are not
able to take care of and help him/her. This conclusion is compatible with other provisions
in civil law regarding the regulation on the selection of guardians for people who have lost
their civil act capacity (Article 53 of the 2015 Civil Code).

As far as the level of support is concerned, it shall be agreed upon by the person with
“the support obligation and the supported person or the latter’s guardian on the basis of
the actual income and ability of the person with the support obligation and the essential
needs of the supported person. If they fail to reach agreement, they may request a court to
settle it” (Article 116 of the Law on Marriage and Family). The change of support level
shall be agreed upon by the parties, however, the parties may ask the court to settle the
issue in case they cannot reach an agreement. It is believed that the level of support is not
specifically fixed by law but is made according to an agreement between the obligor and
the person receiving support or the latter’s guardian. The basis for agreement on the level
of support is the income, the actual ability of the person with the support obligation and the
essential needs of the children. If the level of support cannot be agreed, it will be resolved
by the Court. The level of support in this case is normally compromised between the
obligor and the other parent. When the parties reach the necessary agreement in
determining the amount of support, the alimony relationship will begin to take effect.

However, there are also many cases where the level of support must be determined by the
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Court because the parties cannot reach an agreement. The reason for this failure to reach an
agreement usually results from the fact that the obligor wants to support the obligee at a
lower rate than the obligee's request or vice versa. The Court usually orders the obligor to
provide monthly support to the obligee in a certain amount depending on the obligor’s
actual ability to support. However, this support amount can still be changed at a later time
if it is reasonable.?¢?

On the question of when the support obligations between parents and children will
end, with regard to termination of support, the parents’ child support obligation will
become terminated in the following cases: firstly, the supported child is mature and has
working capacity; secondly, the person receiving support has property to support himself;
thirdly, the person receiving support is adopted by another person (Article 118 of the Law
on Marriage and Family).

3.4.6.2 Support obligations between husband and wife upon divorce

In the event of a divorce, if the party is in difficulty and needy and he or she makes a
request for alimony and has a legitimate reason for it, the other party is obliged to support
him/her according to his/her ability (Article 115 of the Law on Marriage and Family). This
provision shows that the support obligation between husband and wife is only formed
when the divorced couple have respect for the basic ethical and legal conceptions of
marital love. Once the marital relationship of husband and wife is created, “husband and
wife have the obligation to love, be faithful, respect, care for, and help each other; share
and perform household chores.”**¢ However, when husband and wife divorce each other,
the rights and obligations of husband and wife will cease. But this does not mean that all
the grace that had formed and existed for a long time before the end of the marriage can be
denied. Therefore, if one party is in a difficult or needy situation, the ex-husband or wife
might support him/her upon divorce based on the request of the person to be supported.

From a legal perspective, certain conditions need to be met before a couple's support
obligations can arise. These conditions are as follows: 1/ Their marriage must be a legal
relationship created through marriage registration at the right competent agency and both
spouses must meet the conditions for marriage in accordance with the Law on Marriage
and Family. However, there are also cases where one of the parties or both get married in
violation of the marriage conditions, but then the marriage relationship is recognized by the
Court, or their divorce is resolved, thereby giving rise to support relationships. 2/ The
person receiving support must be in the circumstance of difficulties and needs when

getting a divorce. In legal science, the difficult situation of a husband and wife can be

365 Article 116 (2) of the 2014 Law on Marriage and Family.
366 Article 19 (1) of the 2014 Law on Marriage and Family.
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understood as meaning that they have financial difficulties or cannot generate income to
meet the minimum material needs.”*¢’
This support relationship will end when the supported person is married to another

person.3%8

As long as the supported person has established a new marital relationship, the
support relationship will end without the need for satisfying any other conditions in terms of
economic ability as well as financial ability, and the working capacity of the supported
person. Even if the person receiving support continues to fall into a difficult or needy
situation after getting married to another person, he or she is not allowed to ask the ex-spouse
to continue providing support. In fact, there are many cases in which the party receiving
alimony does not get married after divorce, but only lives together or cohabits with another
person. It is thought that the support in this case will be terminated if the supporting person

proves that the supported person has a cohabitation relationship.
3.4.7 European private law with respect to divorce and legal separation
3.4.7.1 Divorce and legal separation

Most countries give the Court the authority to decide on divorce and declare an end to
the couple's married status. The court also considers the issue of children born out of their
marriage to ensure that the minor children are raised and supported when the parents get a
divorce. It will also lead to a division of the assets owned in common by the spouses, and if
necessary, to the payment of a contribution or maintenance by one spouse to another.
There are regulations for working out with which court an application for divorce must be
filed when the couple separate, including those who are of different nationalities or living
in different Member States in the European Union during the marriage through mutual
recognitions.*’

National laws in EU nations will decide the reasons based on which the couple can file
for separation or legitimate division, and the strategies included. However, a number of EU
rules help determine which courts have jurisdiction and which law applies in cases
involving two or more EU countries due to the couple living in different countries or
having different nationalities. The spouses can file their request with the courts in the
country where they live, where they last lived together, where one of spouses has lived at
least 6 months and has a nationality of that country. The law that governs the divorce is not
necessarily the law of the country where the spouses file for divorce. There is an agreement
about which law should apply to cross-border divorces between 17 EU countries including

367 Ho Chi Minh City University of Law, Gido Trinh Luat Hon Nhéan va Gia Dinh Viét Nam 56.
368 Article 118 (5) of the 2014 Law on Marriage and Family.
369 European Justice, European E-Justice Portal - Divorce and Legal Separation accessed 4 October 2021.
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Austria, Belgium, Bulgaria, Estonia, France, Germany, Greece, Hungary, Italy, Latvia,
Lithuania, Luxembourg, Malta, Portugal, Romania, Slovenia, and Spain.3”°

Similarly, the court may grant divorce at the request of either or both spouses in
Hungary, similarly to Vietnamese family law, if their marriage has completely and
irretrievably broken down. The best interest of the spouses’ common minor children must
be a primary consideration, when divorce is granted. When divorce is obtained, the right of
custody and maintenance of the common child, contact between the parent and the child,
alimony for any of the spouses, use of the family home and, in the case of joint parental
responsibility, the residence of the child is regulated by a court settlement in case the
parties can come to an agreement meeting the statutory requirements or by a court
judgment in the absence of an agreement between the spouses.?”! The spouses do not need
to agree on the division of common matrimonial property to obtain divorce from the court,
because it is completely independent of the Court's divorce settlement. On the contrary, the
Vietnamese Court can deal with a combination of direct custody of children, child support,
division of common property of husband and wife, and joint debt payment in addition to
approving divorce. According to the compilation issued by the Statistical and Analytical
Codification Department of the Ministry of Justice about Matrimonial cases in 2000, “a
total of 23,968 marriages were dissolved during 2000, of which 18,440 marriages (76.94%)
were dissolved by mutual consent.””? (see Figure 18)

370 An official website of the European Union, Legal Separation and Divorce Law accessed 4 October 2021.
371 See an analysis of the earlier Hungarian regulations relating to the dissolution of the spouses’ matrimonial
property Andrea, Hegedis, A hdzassdgi vagyonjog, kiilonos tekintettel a hazastarsi vagyonkozésség 1993.

372 Commission on European Family Law and Emila Weiss, Orsolya Szeibert, "Grounds for Divorce and
Maintenance Between Former Spouses in Hungary" 1-10.
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The number of divorces by mutual consent
and other cases in Hungary in 2000

= Divorce by mutual consent = Other cases of divorce

Figure 18. The number of mutual consent and other cases of divorce in Hungary in
2000 by the Statistical and Analytical Codification Department of the Hungarian Ministry

of Justice.*”

The division of property of the spouses. As far as divorce is concerned, the couple no
longer hold a joint estate and either of them may apply for the division of matrimonial
property. The court will decide the division of common property between them based on
whether they have entered a marriage contract or not. If the marriage contract is established
and ensures the formality which is to be set down in writing in a public instrument or
private instrument countersigned by a lawyer, the Court will use it as a basis to resolve the
division of property for the couple in open claims. On the contrary, if the spouses did not
enter into a contract on the division of common assets or the contract concluded does not
regulate all the claims that may arise from the divorce, the Court will proceed to divide the
common property of husband and wife based on the following principles: 1/ “In
determining the distribution of assets among the spouses in terms of ownership of certain
items, the court shall first and foremost take into account the spouses’ uniform statement”;
2/ “The assets which are required for the pursuit of profession or private entrepreneurial
activities by either spouse shall in principle accrue to the spouse who is engaged in the
pursuit of that profession or business activity”; 3/ “If one of the spouses is a member or
shareholder of a business association where the capital contribution of that spouse was
provided from the community property, the court may assign a share of ownership in the
business association to the other spouse - at this/her request - under the provisions on the

transfer of corporate membership rights, if his/her share from the community property

373 Commission on European Family Law and Emila Weiss, Orsolya Szeibert, "Grounds for Divorce and
Maintenance Between Former Spouses in Hungary" 1-10.
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cannot be allocated otherwise in accordance with the provisions on the disbursement of a
share from the community property subject to the provisions” set out in Civil Code and
Family Rules; 4/ “If the asset carries any debt, in the property relationships of spouses it
shall be covered by the spouse who gained ownership of the asset following distribution.
The distribution of debts shall apply in respect of the creditor according to the rules on the
assumption of debts. Separate property existing at the time of termination of common of
property shall be allocated in kind, except when this is not possible on account of the
mixing of assets or if division is likely to considerably diminish the value of common
property or separate property.”*’* The Court also takes into consideration compensation for
investments from common assets into the spouse’s separate assets, investments from the
spouse’s separate property into common property or management and maintenance costs.
In case the spouses hold no common matrimonial property at the time of their divorce and
the party in debt has no separate assets either, then the compensation cannot be considered.

Regarding the practice of settlement in Hungary, matters of exercising parental
responsibility over the child must be decided by common agreement between the parents.
If the parents fail to come to an agreement in custody matters and maintenance allowance,
the court will grant the rights of custody to the parent who can better promote the physical,
mental, and moral development of the child with respect to the court’s assessment. The
court may grant the right of custody to a third person who seeks to exercise the right of
custody himself or herself, if the children’s best interests are put at risk by any of their
parents.

The child has the right to maintain direct personal contact with the absent parent,
including the right and the duty of the absent parent to maintain personal relations and
direct contact with the child on a regular basis (right of access). The parent or other person
holding the right of custody must not infringe upon the right of access and provide
information to the absent parent on the development, health and studies of the child on a
regular basis, and may not withhold such information if requested by the absent parent.
Parents living separately exercise control over essential questions concerning the child’s
future, involving the use or change of name of the minor child, his or her place of
residence other than the residence shared with the parent with custody, his or her place of
stay abroad for permanent residence or establishment, as well as the nationality, education,
and career of the child.

There is no judicial separation regime in Hungary or Vietnam, but both just recognise
legal separation as one of the conditions for the Court to establish the end of marriage. The
conditions for legal separation applicable to the start and end of the common life of the
spouses as a couple and, consequently, to the period for which they held a joint estate, will

be established by judicial discretion. As regards the exercise of its discretionary powers,

374 Section 4:61 and 4:61 of the V of 2013 on Hungarian Civil Code.
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the court must subject the various aspects of the spouses’ life as a married couple under
scrutiny, including their sexual relationship, economic interdependence, common family
home and household, expressions of the couple’s unity, common children raised, relatives,
taking care of the child of either spouse. Consequently, the court establishes if the spouses’
common life as married couple continues or has come to an end by a joint analysis of all
the interrelated economic, family, emotional and intentional factors involved.

When the end of their common matrimonial life has been established by legal
separation, the spouses are free to seek division of the matrimonial property. This is true in
the case where the spouses can acquire assets independently, except for pre-existing
common property. The couple must agree on sharing parental responsibility if they have
common children. On the other hand, Vietnam has not yet recognized legal separation in
family law, although it has considered this issue in the 2014 Draft Law on Marriage and
Family. According to a survey on divorce and separation rates in Vietnam in 2009 among
men, divorce and separation accounted for 64% and 36% respectively. The same
proportion is true for women with divorce and separation rates of 72% and 28%
respectively.’” (See Figure 19) This shows the fact that a large number of men and women
choose to separate instead of divorce, so it is necessary to introduce regulations governing

property relations for couples when they live in legal separation.

The number of divorces and separations by genders
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Figure 19. The number of divorces and separations by genders in Vietnam in 2009

according to Vietnamese General Statistic Office's survey.’’

As far as the general rules on jurisdiction are concerned, the competent court in the
divorce proceedings will be the court having jurisdiction over the place of residence of the

373 Vietnamese General Statistic Office, Cau Tric Tudi, Gi6i Tinh va Tinh Trang Hon Nhan 24.
376 Vietnamese General Statistic Office, Cau Triic Tudi, Giéi Tinh va Tinh Trang Hon Nhan 24.
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defendant. If the defendant does not have a place of residence in Hungary, jurisdiction is
established based on the place of stay of the defendant. If the place of stay of the defendant
is unknown or is abroad, his or her last place of residence in Hungary will be considered. If
this cannot be established or if the defendant did not have one, jurisdiction will be
established on the basis of the claimant’s place of residence or the last common place of
residence of the spouses. The court will have exclusive competence in any new
proceedings brought in relation to the same marriage in matrimonial matters concerning
rights in property arising out of the matrimonial relationship, when matrimonial
proceedings are referred to the court. Regarding a divorce proceeding between spouses
who do not live in this Member State or who are of different nationalities, Council
Regulation (EU) No 1259/2010 implementing enhanced cooperation in the area of the law
applicable to divorce and legal separation is applicable in Hungary. With regard to all cases
with a foreign aspect, the law applied by the courts of Hungary will be the law specified by
the Regulation granting the spouses freedom to choose the applicable law pursuant to
Articles 5-7 and connecting factors are established to specify the applicable law only in the

absence of a valid choice by the parties under Articles 8-10.377

3.4.7.2 Comparative Law: European and Hungarian family law with regard to

maintenance

European laws allow requesting a maintenance between family members, including
child support from a parent not living with the child, alimony between spouses when
divorcing, or other maintenance between family members. The court of the creditors’ home
State has the responsibility to determine the obligation of the debtor to pay maintenance
and set the amount of alimony. The settlement of the court of the creditors’ home State will
be easily recognised in the other Member States of the European Union due to the 2007
Hague Protocol. The 2007 Hague Protocol determines “the law applicable to maintenance
obligations and any judgment on maintenance issued by the courts of the Member States
circulates freely in the European Union and may be enforced in all the Member States
without additional formalities ensuring maintenance creditors and debtors benefit from
administrative assistance offered by the Member States.” Later, new rules on maintenance
matters were introduced on 18 June 2011 that apply in all 27 European Member States on
jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters. Once “maintenance is due from or to the benefit of a person living in a non-EU

State, the Convention on the International Recovery of Child Support and Other Forms of

377 Buropean Justice, ‘European E-Justice Portal - Divorce and Legal Separation’ accessed 12 December
2021.
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Family Maintenance’’®and the Protocol on the Law Applicable to Maintenance
Obligations®” may help the creditor in recovering his/her maintenance in non-EU States
which are contracting parties to these international instruments. The Convention has
entered into force for the EU towards third States party to that Convention since 1 August
2014.7380

Regarding Hungarian law in comparison, the maintenance obligation generally makes
direct relatives liable towards family members as follows: “1/ The parent has an
obligation of support towards the child, and the child has an obligation of support towards
the parent. If a child eligible for child support does not have a parent to pay child support,
his or her support will be passed on to relatives further away. When a person eligible for
support has no children, their support must be borne by more distant descendants.”%' 2/
“Minors who do not have immediate relatives who are required to provide support should
be supported by their elder sibling, provided that the elder sibling can meet the support
obligation without jeopardizing their ability to support themselves, their spouse or partner
and their direct dependents. % 3/ “Spouses living together are obliged to support in their
household the dependent minors of the other spouse (stepchild) brought into the common
household by the other spouse with the consent of the supporting spouse.”% 4/ “If the
step-parents provide support for an extended period, the step-children have a
responsibility to support their dependent step-parents.’*%* 5/ “Foster children have a
support obligation towards the person who has cared for them in their home for a long
time without requesting financial compensation, who is not biological, adoptive or
stepmother (foster parents) of the child.”>% 6/ “Alimony may be requested by a spouse
from the other spouse in the case of legal separation, or from the ex-spouse in the case of
divorce, when the spouse is unable to support him- or herself through no fault of his or her
own. 38 As far as legal separation is concerned, “an ex-spouse unable to support himself
or herself through no fault of his/her own may apply for alimony from another ex-spouse”,
provided that the relationship has lasted at least one year and has resulted in the birth of a
child.?%’

As regards the obligation to pay maintenance to the other spouse, a spouse may

demand alimony from the other spouse in the case of legal separation or divorce, if a

378 This Convetion was concluded on 23 November 2007 and has been in force since 01 January 2013. See
full text of the Convention on https://www.hcch.net/en/instruments/conventions/full-text/?cid=131.

379 This Protocol was concluded on 23 November 2007 and has been in force since 01 August 2013. See full
text of the Protocol on https://www.hcch.net/en/instruments/conventions/full-text/?cid=133.

380 European Justice, ‘European E-Justice Portal - Family Maintenance’ accessed 4 October 2021.

381 Section 4:196(1) to (4) the Act V of the 2013 Hungarian Civil Code.

382 Section 4:197 of the Act V of 2013 on the Hungarian Civil Code.

383 Section 4:198(1) of the Act V of 2013 on the Hungarian Civil Code.

384 Section 4:199(1) of the Act V of 2013 on the Hungarian Civil Code.

385 Section 4:199(2) of the Act V of 2013 on the Hungarian Civil Code.

386 Section 4:29(1) of the Act V of 2013 on the Hungarian Civil Code.

387 Section 4:86(1) of the Act V of 2013 on the Hungarian Civil Code.
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former spouse is in need of it through no fault of his or her own and deserves to get the
alimony from the latter. The payment of alimony should in no way endanger the livelihood
of the spouse obliged to pay alimony, and that of the other spouse receiving the alimony to
maintain his/her daily life needs. The obligation to pay alimony may have a limited term if
it can be assumed that the party requesting alimony will no longer be in need after the
expiry of such term. It is true that in case the spouses lived together as a couple for less
than a year and have no common children from the marriage, the spouse receiving the
alimony is entitled to maintenance only for a period equivalent to the duration of their
common life. In exceptional cases, the court may order the payment of alimony for a
longer period on equitable grounds and in exceptional cases if the spouse or former spouse
requests alimony on account of the deterioration of his or her situation.’®® Differently, the
provisions on support in Vietnam between spouses terminate only when the person
receiving support is married to another person, or the parties to the support relationship die
if the parties do not otherwise agree.

There are two forms of support, including benefits in kind and cash benefits (so-called
support allowances). In the case of maintenance obligations towards minors, the child's
father has the right and the obligation to care for his child in a family, raise him and create
the conditions for his physical, cognitive, emotional and moral development, in housing,
food and clothing in particular, as well as the child's access to education and health care.
The parent who lives with the child in the same home provides for the material needs of
the child, while the separated parent (or who lives in the same home but does not
contribute to the maintenance of the child) mainly takes care of the child through the
payment of alimony. All minors (under 18 years of age) are entitled to alimony under the
presumption of necessity established by law. Children under the age of 20 are also entitled
to alimony as long as they are in secondary school. Children of working age (from the age
of 18) who continue their education are entitled to alimony regardless of the presumption
of need if they need alimony in order to continue their studies within a reasonable period of
time. However, the current regulation seeks to encourage that children can complete their
secondary education without having to work alongside it. Thus, they may be entitled to
child support until they reach the age of sixteen or even twenty. The child must
immediately inform the parents of his intention to continue his studies.*® Studies consist of
any course or training required to qualify for a career and the studies are conducted
continuously in a postgraduate or postgraduate program in higher education or higher
professional education. When exceptionally justified, parents may need to provide for the
maintenance of a child of 25 or older.’** However, there is no maintenance obligation of

the parents towards an adult child in further education if the child is not considered to be

388 European Justice, European E-Justice Portal - Divorce and Legal Separation accessed 4 October 2021.
389 Section 4:220(1) of the Act V of 2013 on the Hungarian Civil Code.
390 Section 4:220(5) of the Act V of 2013 on the Hungarian Civil Code.
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dependent, if he or she fails to fulfil his/her educational and exam obligations through a
fault of his or her own, or if the granting of child support would endanger the livelihood of
the parents. A child of legal age is also deemed not to be dependent if he/she does not have
any relationships with the parent who is obliged to provide maintenance for no legitimate
reason.’!

As far as the amount and form of maintenance is concerned, the person entitled to
maintenance and the person obliged to pay maintenance are free to make an agreement.
Once the parties could not reach an agreement, the court will decide on the child’s
maintenance allowance based on the creditor’s request. The issue of jurisdiction and the
division of responsibilities between the courts and the guardianship authority have also
been clarified. Under the current rules, the courts have exclusive jurisdiction over the
decision on child support, whereas the guardianship authority has a right in the matter to
decide on the fulfilment of the obligation to pay maintenance in a lump sum approval. The
amount of child support varies from case to case depending on the obligor’s financial
circumstances and the reasonable needs of the child, which are examined by the
court.’*? The changed socio-political circumstances in Hungary make the judge's decisions
regarding child maintenance more difficult. Changed economic circumstances of Central
and Eastern Europe have resulted in significant increases of living and educational
expenses and a considerable rise in the rate of unemployment. On the other hand, some
parents accumulate considerable wealth, which they later disguise to avoid paying child
maintenance or alimony. To solve this problem, the Hungarian judicial practice takes into
consideration the actual incomes of the obligor parent instead of that parent's declaration of
assets. In addition to considering the parent's real income, the court considers the growing
costs of higher education when fixing child allowance.>*?

In terms of the general rules of jurisdiction, “the court in the territory of which the
defendant (debtor) lives shall have jurisdiction.” If the debtor does not have an address in
Hungary, jurisdiction will be governed by his/her place of residence. Once “the
defendant’s place of residence is unknown or is abroad, his or her last domicile in Hungary
will be considered.” If “the defendant’s place of employment and domicile are not located
in the same area, the court will, acting on a request by the defendant lodged no later than
the first hearing in the case, refer the matter to the court with jurisdiction over the
defendant’s place of employment, in order to conduct the hearing and deliver a
judgment.”3%4
The court decides on maintenance allowance based on several elements as follows: “1/

The justified needs of the child consist of regular expenditure required to meet the costs of

391 Section 4:220(3) and (4) of the Act V of 2013 on the Hungarian Civil Code.

392 Krausz Bernadett, "A kiskora gyermek tartdsanak szabalyozasa a polgari korban magyarorszagon" 83—
101.

393 Koros, Andras, “Children’s Rights in the Hungarian Judicial Practice” 67.

394 Section 29 of the Act CXXX of 2016 on the Code of Hungarian Civil Procedure.
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the child’s subsistence, medical care, upbringing and education;, 2/ The income and
financial situation of both parents, 3/ The other children living in the same household with
the parents including their biological children, stepchildren or foster children, and the
children towards whom the parents have a maintenance obligation; 4/ The creditor’s own
income, and 5/ The child-protection, family-support, social-insurance and welfare benefits
provided for the child and the parent for raising the child. %

The maintenance allowance must be paid as a fixed amount which is decided by the
Court depending on the amount of the allowance payable adjusted automatically each year.
The amount of the allowance is compatible “with the increase in the consumer price index
published annually by the Hungarian Central Statistics Office, from 1 January of the

following year.”?%

Vietnam does not have the provisions on changes in the level of
support that are implicitly present in the provisions of Hungarian Law on alimony. It
would be logical for Vietnam to learn to note that the pension level will change
automatically every year in line with the annual consumer price change announced on 1
January by the Hungarian Central Statistical Office. In fact, the current level of alimony in
Vietnam is set by the Court based on the minimum wage set by the Government but it does
not change continuously every year and usually only changes to keep up with rising
consumer prices. This is a progressive regulation because it ensures that pensioners receive
support appropriate to their own needs and in line with common general expenditures. The
starting point is currently the 15-25% of income of the obligor, which may be adjusted by
certain factors. The court normally awards 20% of the obligator’s income, while the
guardianship authority sets the child support at 15-30% per month but always in a fixed
amount.’®’ In general, “when determining the average income of the person obliged to pay
maintenance, the person’s total annual income in the year preceding the institution of

398 Vietnam does not have

proceedings for maintenance must be taken into consideration.
a fixed amount of child support compared to the Hungarian law of 15-25%. Failing to set a
fixed level of support, according to Vietnamese legislators, will create flexibility for the
Judge when considering the actual needs of the supportee and the supporter's ability on a
case-by-case basis. Similarly, the Hungarian Civil Code states that “if a change in the
parties’ agreement or in the circumstances that formed the basis of the court judgment on
the amount of the maintenance allowance would put at risk a vital legal interest of either of
the parties if that party were to continue paying maintenance under the same conditions,
such party may request a change in the amount or the terms of payment. The person
obliged to pay maintenance must pay the maintenance allowance to the person entitled to

1

receive maintenance periodically (e.g., monthly, quarterly, annually) in advance.’

395 Section 4:218 (2) of the Act V of 2013 on the Hungarian Civil Code.
396 Section 4:207 of the Act V of 2013 on the Hungarian Civil Code.

397 Csorna Kalman, Rokonsdg (Kinship) 1.

398 Section 4:218 (4) of the Act V of 2013 on the Hungarian Civil Code.
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If the debtor deliberately fails to pay the maintenance, the creditor may apply to the
court, which may order its enforcement. Restoration claims older than six months can be
enforced with retroactive effect in case the creditor had a good reason for delaying with the
enforcement application, but claims older than three years cannot be enforced in court.3® If
“the debtor has no regular income or the amount to be deducted*® from his or her income
does not cover the amount due, the court will order enforcement by issuing the document
providing for enforcement regarding wages and other assets as laid down in the Act on
Enforcement.” People could be sentenced to two years in prison if, through a fault of their
own, they fail to pay the maintenance allowance established in the enforceable decision of
an authority.

With respect to alimony having a foreign element, it is under the authority of the
Ministry of Justice of Hungary and the central authority for maintenance matters in the
other Member State based on Council Regulation (EC) No 4/2009. The applicant may
request alimony, thereby the Hungarian court may determine the request and make the
decision on maintenance allowance payment. “The formal request*°! is received not by the
Ministry of Justice, but by the district court determined according to the applicant’s
domicile, place of residence or place of employment, or by the district court that handed
down the first-instance decision for which enforcement is requested. The district court will
forward the request and the required attachments to the Ministry of Justice, which will
send the translated request to the central authority responsible for maintenance matters in
the other Member State. The central authority will take the measures and thereby initiate
proceedings against the debtor. Later, the Hungarian Ministry of Justice will notify the
applicant about the result of proceedings based on the information received from

abroad.”402

3.5. Property relations resulting from the death of the spouses
3.5.1 The concept of death or being declared dead by the Court

With respect to the explanation of scientists, a person is considered dead when the
heart stops beating, the lungs stop breathing, the brain and related organs are no longer
functioning. Cases leading to death are illness, old age, accidents, natural disasters and
some other similar cases. Thus, death is an event that terminates the life and legal

behaviour of a person in society. Regarding death in the case of being declared dead by the

399 Section 4:208 (3) of the Act V of 2013 on the Hungarian Civil Code.

400 “The deducted amount cannot exceed 50 % of the employee’s wages. With regard to the unemployment
allowance including unemployment benefit, pre-pension unemployment benefit, income supplement and
jobseeker’s allowance, a maximum of 33 % may be deducted as maintenance allowance.”

401 The application of the Maintenance Regulation in Hungary is governed by Act LXII of 2011.

402 European Justice, European E-Justice Portal - Family Maintenance accessed 4 October 2021.
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Court, Article 71 of the 2015 Civil Code provides that persons with related rights and
interests may request the Court to issue a decision declaring a person dead in the following
cases: 1/ “After three years from the effective date of a court's decision declaring a person
missing, there is still no reliable information that such person is alive;” 2/ “The person has
disappeared during a war and there is still no reliable information that such person is alive
after five years from the end of the war;” 3/ “The person met with an accident, catastrophe
or a natural disaster and there is still no reliable information that such person 