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INTRODUCTION

Although it is not a new way of creating new entities or states, the
phenomenon of secession has lately attracted the attention of several nations
in different regions. It seems that the world cannot stand to stay united in
states with one another. Following any era of colonization and subsequent
decolonization, several nation-states may be created with little consideration
of the inhabitants within them or the borders formed to create these states.
This has resulted in the rise of conflicts due to the creation of minorities
within bordering states who, in many instances, face discrimination on all
levels due to their ethnicity, religion, and traditions, along with other factors,

thereby giving rise to calls for secession by these people.

Secession is a necessity, because it reflects the self-determination principle,
but secession is painful and can negatively affect not just the state’s integrity
but also its international stability. Secession appears in authoritarian states,
states in which their governance does not strongly acknowledge the right of
self-determination of the people, such as Cameroon, Iraq, the Central African
Republic, Chad, and Sudan. However, secession has also been demanded in
liberal democratic states as seen in Northern Ireland and Scotland (United
Kingdom), Greenland (Denmark), Flanders (Belgium), Corsica (France),
Venice (Italy), Catalonia and Basque (Spain), and Quebec (Canada).

The world is witnessing the birth of several secessionist movements every
year. Upon reviewing these examples and literature, it can be seen that there
are separation impacts that may reach all countries in the wotld. For this
reason, these secessionist movements can be considered a phenomenon. This
phenomenon is attacking the integrity of the sovereign states in the

international community.

This study tries to test the theories of researchers' views in the field,
indicating theories’ shortcomings, and then come up with a new theory that
could be applied to different nations. In other words, this research question
needs to be asked, and as seen in the questions of the dissertation, against the

background of the abovementioned brief literature review, it can be realized



II.

that there is a lack of a comprehensive modern theoretical framework of the
phenomenon of secession. Hence, this dissertation aims to determine a
comprehensive modern theoretical framework so that a general justification
for all states from a constitutional and international perspective can be found
and applied. This research process will address the problem by studying
examples from two different secessionist movements and from different legal

and international scenarios.

SUMMARY OF THE SET RESEARCH TASK

The main research task is to justify the secession in light of self-
determination right by comparing Kurdistan and Catalonia. I have started
with each case legal and historical background to get the necessary
information about the case study. I focused on the terms of the debate of
secession, the conceptual framework of secession, to know the scope of the
secession. I have started by analyzing the existing theories of justifying
secession that primary and remedial theories can classify to accomplish this
mission. I have tried to apply these theories in the cases of Kurdish and
Catalans secession. I have found a different theory for each case. in details,
The Kurdish situation has two different theotries to justify secession.
Therefore, I showed that there is no one single comprehensive theoretical

framework to justify the secession.

The Kurdish referendum, the autonomous region of northern Iraq, (on
September 15, 2017) and Catalan referendum (on October 1st, 2017)
endeavors to establish a unilateral independence referendum have made
secession, once again, a prominent political issue like the later Scottish
referendum in September 2014 to be present again in the 2021 project.
There is a need to compare the secession of Kurdistan and Catalonia through
the said theoretical views that describe the analysis aspect of secession, like
historical, locational, demographical and the international relational aspects,
because knowing and understanding the nature of secession in the examples

will put the researcher in the best position to offer some alternatives to
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overcome the challenge of secession and self-determination. The comparison
between Kurdistan and Catalonia will be the ideal case law studies. In
particular, contemporary studies come up with a theory and use different
examples to support the theory from different aspects. Instead of that way, 1
am analyzing the legal justifications of secession and testing the suitability of
the theoretical criteria as an international norm for the selected cases of
Kurdistan and Catalonia. In other wortds, the theory will be a result of
studying the comparison of the selected examples to come up with a
comprehensive theory for the process of secession. The comprehensive rule
for the process of secession can be developed and it can be applied to other
future examples, including the Scottish secession as mentioned. Therefore,
both chosen examples of Catalonia and Kurdistan are ideal examples for this
study as they represent the range of laws and principles of secession over the
world. If this study can compile the comprehensive theoretical framework of
secession over the said examples, the outcomes can be applied to any

secession case.

This dissertation’s chosen examples were based on a careful analysis of two
different movements with two different versions of democratic citizens that
reflect both ideal examples of world backgrounds. Internationally speaking,
not only do Catalonia and Kurdistan want to secede from the countries to
which they belong, but many other regions in the world have also sought to
do so in recent years. For instance, the secession of Nagorno-Karabakh from
Azerbaijan, Karakalpakstan from Uzbekistan, South-Sudan from Sudan,
Western Sahara from Morocco, Kachin and Karen from the Union of
Burma, and Tasmanian and Western Australia from Australia. Some of them
have succeeded in secession, others did not, and some who became
independent countries did not have a happy ending. Although the two
chosen examples in this study share similar ambitions but have not managed
to secede so far in the time of this study, they show an undeniable contrast of
the situation in the parent state, location of the people regarding the parent
state, number of the parent states, history, and steps taken to secede. Indeed,
it is only after a ‘diagnosis’ that predictable legal solutions to the problem of
secession can be offered. In the case of Kurdistan and Catalonia, all aspects

of secession theories are not necessarily applicable in both cases. However,



the main reason for studying all aspects is to discover if one of them or more
can assert and justify the legality of secession for the early mentioned
examples and others. In other words, in the literature, there have been
theories developed based on studying the secession movements in Kurdistan
and Catalonia, but they are not convincing enough because each study
focuses on the specialty of the subject cases individually, each Kurdistan and
Catalonia, without paying attention to the wide picture of the global challenge

of secession.

Specifically, Catalonia is the most prominent example of a community
secking secession or independence today alongside Iragi Kurdistan. Catalonia
represents an example of a community contemplating secession with fewer
security difficulties, where the generally peaceful relations among neighbors
occur, and the pooling of security responsibilities within the European Union
has created an international climate suitable for Catalonia and other

European or non-European communities like Quebec.

On the other hand, while being unique in some aspects, the Kurdish
movement shares various common characteristics with similar secession
movements from the former Yugoslavia to Chechnya, from the Middle East
to Africa. These movements represent the conflicting hopes and fears of
diverse ethnic communities that have captured international attention during

a period of rapid and often violent change.

To cover all the dimensions of this study, I have gone through the aspects of
justifying secession in constitutional and international law. Started by the
International law because it is the spark of the secession life. I have
commenced by understanding the concept of self-determination through
knowing the “self” that stands for people and determination that stands for
deciding their social and political future. In the first part, I have studied who
can decide and exercise the secession, or any other determination forms. I
served through the location impact and the minority rights in this endeavour.
Then I have studied the international transition for the right of “self-

determination”. I proved that self-determination has recently changed from
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being exclusive to people under colonization and the secessionists. I have

ended this chapter with international recognition concerning secession.

As the second dimension of the secession and self-determination study,
seclusion in constitutional law has been studied in the following chapter. The
constitutional provisions relating to secession and I have classified them into
three categories based on the secession’s treatment of these provisions
followed by the judicial role in this part. Then I have gone back to the roots
of the basic law and the theories of natural rights and the social theories that
organize the relation between the people and the state. I have derived the
related aspects of theses theories from Hobbes, Locke and Rousseau’s
theories. Then I have formed the concept of “internal needs of the people”

to set up secession’s internal merit.

In conclusion, I have connected all parts of the study to develop the
secession theoretical framework based on two aspects of secession. The

international recognition and the internal needs of the people.

DESCRIPTION OF THE EXAMINATIONS AND ANALYSES
PERFORMED AND OF PROCESSING METHODS

The methodology adopted in this dissertation is based on analyzing
methodology adapted in the earlier studies and testing them on the two said
examples. At the same time, a comparison between Kurdistan and Catalonia

can determine secession’s comprehensive theoretical framework.

This study also determines the reasons for and the consequences of peoples’
self-determination from a constitutional view. It is necessary to know the
position of self-determination in the constitutional law to understand the
further steps after initiation and practising the right of self-determination.
The constitutional court decisions disclose this position, especially that the
constitutional court decisions are connected with most secession

referendums.

It deserves to be noted that the rise of the national identity has international

and constitutional aspects. The existing constitutional structure presents a



serious global challenge of how the constitution can present its nation before
the international community. This issue shows the difficulty of
compromising the often conflicting political goals of minority and majority
groups within one state. These are the first steps to address the global

challenge of secession from a more abstract perspective.

Besides, building on the ideas of constitutional identity since every
constitution should reflect the peoples’ needs, the identity of the constitution
is found within the provisions of the constitutional texts and the related
jurisprudence that is specifically and exclusively characterized by the situation
that was formed during the constitution-making process and its form so that
their purpose is to apply them in the face of internal obligations to peoples’
and international human rights requirements. In other words, the
constitution shall represent the needs of the people to represent its identity.
The constitutional identity will not stay reserved when the constitution does

not provide its people’s needs as we can see as the study’s outcome.

This ambitious research tries to join the mentioned expressions in
constitutional and international perspectives. This study will use the
constitutional aspect represented in the social contract in secession’s
justification. And show how it is connected with the international
petspective of secession represented in self-determination on the other hand.
In other words, one of the most modern renewable legal issues that
preoccupy constitutional scholars in the world is so essential because of the
growing awareness of third-generation human rights focusing on collective
rights such as self-determination, which could be tested in the formation of
modern constitutions. This proposed thesis aims to inform action, prove a
theory, and contribute to developing knowledge in constitutional and
international studies. This dissertation will highlicht the significance
of people’s self-determination alongside the social contract. It deals with the
developed definition of self-determination as an element of the democratic

transition; it is also ostensibly connected with the social contract.
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BRIEF SUMMARY

The secession is a process of separation of a people and its territory from the
state to establish an independent state or join a neighbouring state in light of
these people’s self-determination. This process has a constitutional and
international perspective. Constitutional perspective based on the social
contract theories that organize the relation between the people and the
central government. The international role sees the international perspective
of welcoming this process in the international club. Each perspective has its

own justification concerning secession.

Starting with the constitutional perspective, the constitutional perspective
defines the internal merit of secession. This merit is the failure of satisfying
the internal needs of the people. The “internal needs of the people” has two
dimensions: first, it unites and constructs the bonds between the
secessionists, for example, but not limited to, the race drawing form the
Kurdish and Catalans’ example or any other ties like religion, the right of
association, or any form of ties to construct the “self” or the identity of them.
The second, the “internal needs of the people” show the merit of breaking

the social contract with the parent state.

The international perspective of secession starts with the international right
of self-determination. Only recently, this right is not exclusively that body -
entrusted with advising on the legitimacy of the secessionist movement),
must balance this aspect against its valuation of the current disturbance of

maintaining the status quo.

The utilization of these scientific results is seen in justifying all secessionist
movements worldwide; the scholar can predict where secession is moving.
Therefore, there is a clear justification of a theoretical framework of secession

regardless of each secession case.

The concept of self-determination is the most powerful belief. No other
concept is as strong, visceral, unruly, as steep in creating aspirations and
hopes as peoples’ self-determination deserve to be protected in secession.

Although there is no single justification for legitimate secession, I argue that



there are two aspects of secession and self-determination ruling the situation
for all secession examples worldwide. The comprehensive justification
regarding the legitimacy of secessionist claims, as we can see from both
examples of Kurdistan and Catalonia tested along with the other examples,
must result from the balancing of the internal demands of the people
expressed in the social contract against the justifiable concerns of the
international community expressed in international recognition. Balancing
these two aspects will avoid creating special and new standards to justify
secession based on each case. It will set a general immutable rule applied to
all cases, current and future ones, against every group in the same way. The
power of the internal needs of the people is not enough to grant secession. If
“peoples” is the body, international recognition is the spirit that makes it
alive. Both form the scene of secession. I claim that secession has two
aspects: the “internal needs of the people” and international recognition.
Each aspect has its rules to reach a sufficient level to grant a successful
secession process. Each situation shall be measured whether it will cause a
distribution to the international stability or reserving the Status Quo. It shall
be represented in the constitution if it is a need for its people. Self-
determination by the whole nation leads to good governance while an
immutable minority may be led to secession. The thesis presented on the
interaction constitutional and international law field starts with the
comprehensive analysis and then tests it in Kurdistan and Catalonia’s

practical example.

Granted for the people under the colony and is a right for people who have
internal merit of secession. The members of the international community
present this right by recognition. Although the recognition of any secession is
affected by politics, international law tries to justify the unjustifiable politics.
The international recognition of secession’s main role is based on protecting
international stability and order. Thus, the international community seeks to
protect the international ordet's stability by the approval of secession if the
status quo is distributing to international stability. On the opposite, the
international community will never welcome secession if it will cause a

disruption of the Internation stability than the current disruption.
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This endeavour of international stability might be undertaken after forming
foretelling regarding the probable disruptive consequences of recognizing the
secession, the international community (or that body - entrusted with
advising on the legitimacy of the secessionist movement), must balance this
aspect against its valuation of the current disturbance of maintaining the

status quo.
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